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1 Filed Jun 24 1948 Harry M. Hull, Clerk 

DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

LATVIAN STATE CARGO AND PASSENGER 
STEAMSHIP LINE, 

C/O Charles Recht 
10 E. 40th Street 
New York City, N. Y. 

Plaintiff 

vs. 

TOM C. CLARK, ATTORNEY GENERAL OF THE 
UNITED STATES AND SUCCESSOR TO THE ALIEN 
PROPERY CUSTODIAN, 

Department of Justice 
Washington, D. C. 

Defendant 
Civil Action No. 2610-48 

Complaint 

TO THE HONORABLE THE JUDGE OF SAID COURT: 

The complaint of Latvian State Cargo and Passenger 
Steamship Line respectfully shows to this Honorable 
Court: 

1. That plaintiff is and at all times herein mentioned 
was a corporate entity organized under the laws of the 
Union of Soviet Socialist Republics. 

2. That Charles Recht, of the City and State of New 
York, a citizen of the United States and of the State of 
New York, is the duly authorized and empowered attorney- 
in-fact and at law of the plaintiff, and is an attorney and 
counselor at law duly licensed to practice in the State of 
New York, with offices at No. 10 East 40th Street, in the 

Citv and State of New York. 

2 3. That plaintiff was and is the owner of the funds 
amounting to $1,184,187.01, together with the interest 

and other accruals thereon, which were vested by and in 
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the Alien Properly Custodian pursuant to Vesting Orders 

Nos. 1941,1942 and 2092. 

4. That thereafter the plaintiff duly filed its notice of 
title claim for the aforesaid property, in the office <|>f the 
Alien Property Custodian, as claim No. 34610. 

5. That thereafter hearings were held upon plaijitiff’s 
claim, under Docket No. 120 in the Hearing Examiner’s 
Branch of the Office of Alien Property; and that the Chief 
of the Claims Branch of the Office of Alien Property filed 
a motion to dismiss the plaintiff’s claim. Thereafter, on 
the 27th day of April, 1948 the Chief Hearing Examiner 
rendered his decision granting the aforesaid motion and 
dismissed the plaintiff’s claim. 

6. That in adverse proceedings entitled “In the Matters 
of: DR. ALFRED BILMANIS, LATVIAN MINISTER 
& CONSUL GENERAL, et al”, under Docket No. 1.19 in 
said Hearing Examiner’s Branch of the Office of Alien 
Property, the said Chief Hearing Examiner on tli^ 27th 
day of April, 1948 rendered a decision in favor of Latvian 
Shipping Company, Janis Zalcmanis and the Publib Ad¬ 
ministrator of New York County, Administrator pf the 
Estate of Karlis Jansons, awarding to them the funds 
claimed by the plaintiff herein. 

7. That this suit is brought pursuant to Section $-a of 
the Trading With the Enemy Act of October 6, 1917, Qhap- 
ter 106, Section 9; 40 Stat. 419, and amendments tljereto 
(U. S. C. A. Title 50, War, p. 241), and any other relevant, 
applicable or pertinent statutes. 

WHEREFORE, plaintiff prays for judgment in 
3 its favor against the defendant for the sum of 
$1,184,187.01, together with all interest and other 
accruals thereto appertaining. 

LATVIAN STATE CARGO AND 
PASSENGER STEAMSHIP 
LINE 

by Charles Recht 
Charles Recht, 

Attorney at Law and ip Fact 
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Horace S. Whitman 
HORACE S. WHITMAN, 

611 Bowen Building, Washington, 5 D. C. 

Attorney of Record 
STATE OF NEW YORK : 

COUNTY OF NEW YORK : SS: 

CITY OF NEW YORK : 

CHARLES RECHT, being duly sworn, deposes and 
says: I am the Attorney at law and in fact for the above 
plaintiff, Latvian State Cargo and Passenger Steamship 
Line. I have read the above Complaint and the matters 
therein stated are true to the best of my knowledge and 
belief. 

Charles Recht 

Charles Recht 

Subscribed and sworn to before me this 23rd day of June, 
1948. 

Hyman Oppenheim 
With Powers of a Notary Public 
Commission Expires March 30, 1949 

• • • * 

4 Filed Aug 20 1948 Harry M. Hull, Clerk 

MOTION BY DEFENDANT FOR 
SUMMARY JUDGMENT 

On the complaint of the plaintiff and the affidavits of 
Herbert D. David (Exhibit A), Janis Zalcmanis (Exhibit 
B), George Freimanis (Exhibit C), Alice Freimanis (Ex¬ 
hibit D), Eugene J. Smith (Exhibit E), Joseph A. Frank 
(Exhibit F), Karlis Diediskiz (Exhibit G), Arvid Sprogis 
(Exhibit H), Emils Stigemanis (Exhibit I), and Pauline 
Grinins (Exhibit J), the defendant moves that summary 
judgment be entered for the defendant, because: 

1. The complaint fails to state a claim upon which 
relief can be granted; 

2. The plaintiff’s claim is based upon and derives from 
a decree of the Latvian Soviet Socialist Republic and the 
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said Latvian Soviet Socialist Republic and the government 
thereof have not been recognized by the United Stjates, 
hence, in the courts of the United States said decree is of 
no effect and gave plaintiff no title. 

August 20, 1948 

David L. Bazelon 
David L. Bazelon 
Assistant Attorney General 
Director, Office of Alien 
Property 
George B. Searls 
George B. Searls 
Chief Trial Attorney 
Victor R. Taylor 
Victor R. Taylor 
Attorney 

Attorneys for Defendant 
Office of Alien Property 
Department of Justice 
Washington 25, D. C. 


EXHIBIT A 


Filed Aug 20, 1948 Harry M. Hull, Clerk 


Affidavit of Herbert D. David 

I 

1. Herbert D. David, having been duly sworn, deposes 
and says that he is Chief of the Title Claims Section in 
the Claims Branch, Office of Alien Property, United States 
Department of Justice, and that he has personally exam¬ 
ined the records and files of the Office of Alien Propejrty 
relating to the claim of the plaintiff herein and thatj he 
makes the statements in this affidavit of his personal 
knowledge. 







6 


2. In its complaint in this action the plaintiff alleges 
(paragraph 3) that it “was and is the owner” of the 
property in suit and the complaint also alleges (paragraphs 
4 and 5) that the plaintiff filed with the office of Alien 
Property a notice of claim for the return of said property, 
said notice of claim being numbered 34610. A true copy of 
said notice of claim is hereby attached and marked “David 
Exhibit 1”. The claim represented by said notice of claim 
was heard by the Chief Hearing Examiner in Charge of 
Title Claims of said office of Alien Property and dismissed. 
As Chief of the Title Claims Section deponent was respon¬ 
sible for the preparation of said claim for hearing and the 
course of preparation which preceded said hearing. 
6 3. The only facts which the plaintiff has ever 

asserted as a basis for its claim of title to said 
vested property, such claim being set up in said notice of 
claim number 34610 and in this action, arc that it obtained 
title to the ships Abgara, Ciltvaira , and Regent, by virtue 
of a decree enacted on or about October 5, 1940, by the 
Latvian Soviet Socialist Republic or by the Union of Soviet 
Socialist Republics (Russia), which purported to “nation¬ 
alize” Latvian ships and shipping enterprises, including 
the ships Abgara, Ciltvaira, and Regent, the proceeds and 
earnings of which are the subject of this action. After the 
Russian armies invaded and occupied Latvia in June of 
1940, a Soviet regime and form of government was set up 
in that country and under that new government Latvia 
purportedly became incorporated into the Union of Soviet 
Socialist Republics. Said “nationalization” decree under 
which plaintiff claims title was enacted by the Soviet 
government set up in Latvia subsequent to the Russian 
occupation in June, 1940. The incorporation of Latvia into 
the Union of Soviet Socialist Republics is not recognized 
by the government of the United States and the government 
of the United States does not recognize the legality of said 
“nationalization” decree of October '5, 1940, or of any of 
the acts of the Soviet regime which assumed power in 




Latvia in 1940, or of any subsequent regime in that country. 
Deponent attaches hereto true copies of Certificates num¬ 
bers 8168, 8170, 8172 of the Secretary of State (I)avid 
Exhibits 2, 3, 4), which categorically state that the United 
States does not recognize the Soviet regime in Latvia or 
the incorporation of that country into the Union of Soviet 
Socialist Republics or the legality of any of the acts or 
decrees of that regime. 

4. Plaintiff has always asserted as the factual basi$ for 
its claim of title to the property in suit the said “nation¬ 
alization” decree of October 5, 1940. Deponent attaches 
hereto a true copy of the report made by Charles Rpcht, 
attorney-in-fact for the claimant on Form APC-3 (David 
Exhibit 5); also a true copy of the letter of said Charles 
Recht dated January 22, 1947 (David Exhibit 6); also 
a true copy of the typewritten transcript made by the 
7 official reporter (David Exhibit 7) of a statement 
made by Horace S. Whitman, counsel of rccor^ for 
the plaintiff herein, at a hearing held before Harry Leroy 
Jones, Chief Hearing Examiner in Charge of Title Chjiims 
of said Office of Alien Property at which said Horace S. 
WLitman represented the claimant (plaintiff herein) Lat¬ 
vian State Cargo and Passenger Steamship Line; alio a 
true copy of that part of the brief (David Exhibit 8) iffied 
by said Charles Recht and said Horace S. WTiitman with 
said Harry Leroy Jones, Chief Hearing Examiner in 
Charge of Title Claims on behalf of the claim of Latvian 
State Cargo and Passenger Steamship Line, which de¬ 
scribes the nature and basis of plaintiff’s claim to the 
vested property in suit here. Plaintiff has consistently 
asserted that said “nationalization” decree of October 5, 
1940, had the effect of transferring to it “by operation of 
law” title to said property, and plaintiff has never assented 
any other factual basis for its claim of title. Depoilent 
attaches hereto a certified copy (David Exhibit 9) of the 
intervening libel filed by said Charles Recht in the District 
Court of the United States for the Southern District of 
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New York in the cause entitled “Latvijas Kugnieeibas 
Sabiedriba (Latvian Shipping Company) and Karlis Ai- 
gars, Libelants v. S. S. Abgara, her tackle, apparel, furni¬ 
ture, etc., and Augustus Peteris Galdins, Respondents”. 

Herbert D. David 
Herbert D. David 

Subscribed and sworn to before me 
this 13th day of August, 1948. 

Josephine A. Sterling 
Notary Public 

* # * # 


DAVID EXHIBIT 1 

S Filed Aug 20 194S Harry M. Hull, Clerk 

UNITED STATES OF AMERICA 
OFFICE OF ALIEN PROPERTY CUSTODIAN 


NOTICE OF CLAIM FOR RETURN OF PROPERTY 

NOTE.—All answers to questions on this form (except 
names and addresses) must be in English. Amounts of 
money must be stated in dollars. Copies of documents 
must be accompanied by English translations. This notice 

is repeated below in French and in German. 

♦ * ♦ * 

Please read the accompanying explanation and instructions 
before filling out the form 

1. (a) Claimant’s name ....Latvian State Cargo a-nd 

Passenger Steamship Line, . 

(b) Address ....Riga, Latvian S. S. R . 

(c) Has claimant filed any other form claiming the 

same property? .. Yes — by letter of Jan . 22, 1947 

addressed to Office of Alien Property by claimant’s Attor- 
ney-in-Fact, Charles Recht . 
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If yes, give date on which claim was filed, and claim 
number (if known) . 

2. (a) Claimant’s agent (if any) ....Attorney-in~F\act, 

Charles Reclit, ... 

(b) Agent’s address ...JO East 40th St., New' York 

16, N. Y. ... 

(c) Is agent authorized to receive payment of money 
or delivery of property, if returned? Yes .... 

If yes, an original power of attorney must be attached. 

3. Fees for prosecuting this claim ....A sum equal to 

10% of 'property recovered, together with all disbursements 
and expenses paid or incurred in said connection .j. 

4. Value of property claimed ....$1,184,187.01, plus\ in¬ 
terest or other accruals thereon .j. 

5. Payments for material or services supplied, or pat¬ 
ents licensed, to or for the United States Government....-f- 

6. Vesting order by which the Alien Property Custodian 

acquired the property (if known) Nos. 1941 and 1942 \ind 
2092 . 

7. Identification of property claimed ....The former Lat- 

vian steamships ABGARA, CJLTVAIRA and REGENT, 
and all monies and funds derived therefrom, by way of 
earnings, insurance proceeds, or otherwise; and also the 
fund of approximately $40,000. in Irving Trust Company, 
1 Wall St., New York, N. Y., vested under Order No. 2092 
dated Sept. 4,1943, and any accruals thereon . 

8. Are claimant’s rights in the property subject to any 
condition or encumbrance? No 

(If yes, explain in a supplement) 

9. Characterization of claimant. —Answer this item by 
filling out schedule 9A or 9B. If the claim is filed bvjan 
individual, fill out schedule 9A, describing him. If the 
claim is filed by a group of individuals (such as co-owners 
or partners), fill out a separate schedule 9A for cqch 
member of the group. If the claimant is a corporation 
or association, fill out schedule 9B. 
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ORIGINAL 34610 

9 10. Owner of property on vesting date .— 

a Give the vesting dates: August 6 , 1943 and 
September 4, 1943 . 

(This means the date when the Alien Property Custodian 
took over the property which you are now claiming. If you 
do not know that date, use the approximate date on which 
your property was taken, followed by the word “approxi¬ 
mately.” If you do not know even the approximate dafe, 
write “December 7, 1941,” and use this as the vesting date 
in answering questions in this item and in item 11.) 

(b) Check the one of the following statements which 
applies to your claim: 

....X.... (1) The claimant was the owner of the prop¬ 

erty on the vesting date. 

. (2) The claimant is the legal representative or 

successor of an individual who owned the 
property on the vesting date. 

. (3) The claimant is the legal representative or 

successor of a corporation which owned 
the property on the vesting date. 

(If you checked number (1) above, do not use schedules 
10A or 10B, but go directly to item 11. If you checked 
number (2) above, fill out schedule 10A. If you checked 
number (3) above, fill out schedule 10B.) 

11. Chain of title to property. —Describe below the last 
transfer of title to the property. (Omit any transfer al¬ 
ready described in Schedule 10A or 10B.) 

Claimant, a corporation organized under the laws of the 
Union of Soviet Socialist Republics, claims the former 
Latvian ships A BOAR A, CILTVAIRA and REGENT, 
with any monies derived therefrom whether by way of 
earnings, insurance proceeds, or otherwise, including the 
sum of approximately $40,000. with any accruals thereon, 
as successor in interest of LATVJJAS KUGNIECIBAS 
SABIEDRIBA (Latvian Shipping Company) and/or any 
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other persons, firms or corporations or associations] for¬ 
merly having any interest as private owners thereof, \ said 
claim being based upon the effect and operation of the laws 
and decrees of the Union of Soviet Socialist Republics 
and/or the Latvian Soviet Socialist Republic. 

(a) Date .L. 

(b) By whom transferred .i.. 

(c) To whom transferred .f. 

(d) Nature and terms of transfer ... 

(e) Consideration actually paid.,. 

(f) If officially recorded or registered, give citatioh .... 


If there have been any other transfers of the property spee 
March 1,1938, give the same information about these other 
transfers, using a supplement. 

Attach a copy of each document of title, and of any 
contract pursuant to which a transfer was made, to each 
copy of your form. Photographic copies are preferred. 
If documents are in a foreign language, English transla¬ 
tions must also be attached. 

12. Other relevant information .—If there are any oilier 
facts of which you want to advise the Custodian, write tljiem 
on a separate sheet of paper under the heading “Supple¬ 
ment to item 12.” You may also attach copies of hny 
documents not previously referred to, and mark tliep in 
the same way. 

13. Affidavit .—The undersigned makes the following 
declaration under the penalties of perjury and false swear¬ 
ing: 

(a) Check the one of the following statements which 
applies, and strike out the others: 

. (1) I am the claimant named in item 1. 

....X.... (2) I am the claimant’s agent, authorized bv 
the atttached power of attorney. 

. (3) I am an officer of the claimant corporation, 

holding the position of .I. 
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(b) The facts set forth in the foregoing form and in 
all attached supplements and schedules are true, and all 
attached documents are true copies of the originals, to the 
best of my knowledge and belief. 

(c) I have no knowledge of any fact called for by the 
foregoing form, schedules, and instructions which is not 
fully set forth. 

(d) To the best of my knowledge and belief, the prop¬ 
erty claimed was not at any time after September 1, 1939, 
held or used pursuant to any arrangement to conceal any 
interest of an enemv of the United States. 

Signature ....LATVIAN STATE CARGO AND 
PASSENGER STEAMSHIP LINE, 

Name of signer ....by Charles Recht 

Charles Recht, 

Attorney-in-F act 
(Please print or typewrite) 

14. Notarization .—The foregoing declaration was sub¬ 
scribed and sworn to (or affirmed) before me this 
....14th. ...day of....February, 19..4S.. 

.Hyman Oppenheim. 

(Official title) 

....Hyman Oppenheim.... 

With Powers of a Notary Public 

Commission Expires March 30, 1949 
10 Form APC-1A—Schedule 9B I 

May 1946 

SCHEDULE 9B 

(Supplementing Form APC-lA, Item 9) 
CHARACTERIZATION OF CORPORATE CLAIMANT 

i 

In the questions on this Schedule, the word “corpora¬ 
tion” is used for brevity to include every type of corpora¬ 
tion, association, company, society, etc., but does not include 
partnerships. 
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(a) Name of corporation ....Latvian State Cargo and 

Passenger Steamship Line . j 

(b) State or country under whose laws corporation! was 

organized ...Union of Soviet Socialist Republics . J . 

Note.—I f the corporation was organized under the laws 
of the United States, or of any State, Territory, or posses¬ 
sion thereof, do not fill out the rest of this schedule. 

(c) Type of organization ....business corporation....i . 

(Give the correct legal name, such as “business corpo¬ 
ration” or “voluntary association.” The name majr be 
given in a foreign language, if followed by an approximate 
English translation; for example, “Societe anonyme—cor¬ 
poration. ” 

(d) Address of principal office outside the United States 

(if any) ....Riga, Latvian S. S. R . \ . 

(e) Address of principal office in the United Stjates 

(if any) .......... \ . 

(f) Type of business ....maritime shipping .1. 

(Describe in general terms; for example, “chemical ihan- 

ufacturing,” or “transatlantic shipping.”) 

(g) Control. 

(1) Has a majority of any class of shares in the cor¬ 

poration been owned at any time since March 1, 19381 by 
enemies of the United States? No. 

(2) Are there any other circumstances from which it 

might appear that the corporation has been controlled at 
any time since March 1, 1938, by enemies of the United 
States? No. If your answer is yes, state the circum¬ 

stances fully in a supplement. 

(In answering this question, consider a corporation to 
be “controlled” by any persons who possess, directly] or 
indirectly, the power to direct or cause the direction of the 
management or policies, whether through the ownership 
of voting securities, by contract, or otherwise. ‘ ‘Enemiefe, ’ ’ 
in this context, means the governments, citizens, residents, 
corporations, and associations of Germany, Japan, Italy, 
Hungary, Rumania, or Bulgaria.) 

* • # * 
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12 POWER OF ATTORNEY 

The Latvian State Cargo and Passenger Steam¬ 
ship Line, duly organised in accordance with the Laws of 
the U. S. S. R. and operating under the Charter of the 
Latvian State Cargo and Passenger Steamship Line, au¬ 
thorizes Mister Charles Recht of New York, Attorney at 
Law, with power of substitution and subdelegation of this 
power of attorney to others, to appear on behalf of the 
Latvian State Cargo and Passenger Steamship Line, in 
courts of law, to deal with governmental institutions, public 
and private corporations, bodies and persons, in matters 
connected with all vessels and their operating revenues 
and insurance proceeds belonging to the Latvian State 
Cargo and Passenger Steamship Line and which prior to 
October 7th 1940, were carrying the former Latvian or 
Lithuanian flag, in particular the steamers ABGARA, 
CILTYATRA, REGENT, EVERAGRA, EVERELZA, EV- 
ERALDA, EVERASMA, KEGUMS and DENNY, to in¬ 
stitute any legal action involving the ships or rights of 
owners, to act as claimant, plaintiff and defendant, to 
accept and waive legal process, to submit verbal and writ¬ 
ten declarations, to give and receive quitclaims and dis¬ 
charges therefor, or for the proceeds of said vessels or 
the revenues of said vessels, or compensation funds for 
requisition thereof, or any part thereof, and to do any and 
all things necessary, advisable or expedient in the discre¬ 
tion of said Charles Recht in the same manner or degree 
as if done or performed by the Latvian State Cargo and 
Passenger Steamship Line, hereby ratifying and confirming 
anything that the said Charles Recht or his duly authorized 
substitute may do or cause to be done in the premises. 

General Manager of 
The Latvian State Cargo and Passenger 
Steamship Line 

Sgd (Martinzev) 

(SEAL) 

• * • • 
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14 July Eighth, One Thousand Nine Hundred Forty 
Seven. I, Nikolai Andreevich Buman, Seniot No¬ 
tary of the First State Notarial Office of the City of Riga, 
hereby certify that the above Power of Attorney was exe¬ 
cuted by the Latvian State Cargo and Passenger Steamship 
Line represented by the General Manager, Evgeni N. Niko¬ 
laevich Martinzev, who executed the Power of Attornjey in 
my, Senior Notary’s, presence, personally. 

The legal capacity and capability of the Latvian State 
Cargo and Passenger Steamship Line, as well as the iden¬ 
tity and authority of its representative have been ascer¬ 
tained. 

State Tax paid—20 Rubles in stamps. 

Registry No. 11.421. Second Copy. 

Seal of the First State Senior Notarjr 

Notarial Office of the 

City of Riga, Ministry (signed) Bliman, 

for Justice of the Latvian SSR. 

I hereby certify the genuineness of the preceding signa¬ 
ture of Nikolai Andreevich Buman, Senior Notary of the 
First State Notarial Office (Latvian SSR.) and genuineness 
of the preceding impression of the official seal of said State 
Notarial Office. 

City of Riga, July 9, 1947. No. U-J6/L-12 
Seal of the Ministry Act. Chief of the Notarial Bijroau 

for Justice of the of the Ministry for Justice of the 

Latvian SSR. Latvian SSR. 

(signed) Azan 

The Consular Department of the Ministry for Foreign 
Affairs of the USSR hereby certifies the authenticity of 
the preceding signature of Acting Chief of the Notarial 
Bureau of the Ministry for Justice of the Latvian SfSR., 
Azan. 

July 28, 1947 

No. 572/547 Chief of the Consular l 

Seal of the Ministry for Department of the Ministry 
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Foreign Affairs of the USSR, for Foreign Affairs of the 

USSR (signature illegible) 

2 Tax Stamps — 11 Rubles. 

i 

STATE OF NEW YORK ) 

COUNTY OF NEW YORK) SS. I 

Irene Glass, being duly sworn, deposes and says, that: 
she is over 21 years old, attended Hoffman's Private School 
for Girls at Lodz, graduating from its 5 year academic 
course including the Russian language; thereafter she 
graduated from a 3 year course at the Philological Institute 
at Lodz specializing in languages, including the Russian 
language; later she graduated from the Sullivan Business 
College at Montreal, Canada. That she is thoroughly 
with the Russian and English languages; that she 
15 has been employed as translator for over 10 years 
and is now so employed by Charles Recht and that 
the foregoing is an accurate and complete English trans¬ 
lation of the annexed document in the Russian original. 

Irene Glass 

Irene Glass j 

(SEAL) 

Sworn to before me, this 22nd day of January, 1948. 

Hyman Oppenheim 

Notary Public. 


16 The Latvian State Cargo and Passenger Steam¬ 
ship Line has since August, 1940 retained and does 
hereby retain CHARLES RECHT, Attorney and Coun¬ 
selor at Law, of New York, U.S.A., as its attorney and pro¬ 
tector to prosecute for it any and all claims and causes of 
action for possession or otherwise of former Latvian or 
Lithuanian vessels, with the insurance proceeds and reve¬ 
nues thereof, and all monies or other property whether de¬ 
rived from said vessels, or otherwise, in the custodv or 
possession of any bank, firm, corporation, individual, pub¬ 
lic administrator, or other public official or governmental 
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agency or organ, in the name or to the credit of, or claim¬ 
able by, any such vessel or any former owners thereof, or 
their heirs or legal representatives, to whose rights arid in¬ 
terests the undersigned has suceeded by virtue of the (laws 
of the Latvian S.S.R., the Lithuanian S.S.R., the U.S |S.R., 
or otherwise. 

As compensation for his services rendered and t]o be 
rendered the said Charles Recht shall receive a sum ^qual 
to ten (10%) per cent of the value of any such vessels, 
monies or other property recovered, whether by judgrpent, 
settlement or credit, together with all disbursements! and 
expenses paid or incurred in said connection. 

LATVIAN STATE CARGO AND 
PASSENGER STEAMSHIP LINE 
by (Signature illegible) ] 
General Manager (Martinzev) 
(SEAL) Charles Recht 

• • # • 

18 City of Riga, July 8, 1947. I, Senior Notary of 
the First State Notarial Office of the Citv of Riga, 
N. I. Buman, do hereby certify the authenticity of the pre¬ 
ceding signature on this document of Evgeni Nikolaejvich 
Martinzev, affixed personally in my, the Notary’s presence. 
The identity of citizen E. A. Martinzev, has been ascer¬ 
tained. 

State Tax paid — 3 Rubles for technical work. 

Registry No. 11.374. 

Seal of the First j 

State Notarial Office Senior Notary 

of the City of Riga. (signed) Buman 

Ministry for Justice of 

the Latvian SSR. 1 

T hereby certify the authenticity of the preceding signa¬ 
ture of Nikolai Andreevich Buman, Senior Notary of the 
First State Notarial Office of the City of Riga (Latvian 
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SSR.) and the authenticity of the preceding impression of 
the ofiicial seal of said State Notarial Office. 

City of Riga, July 9, 1947. No. II - 16/L - 15. 

Acting Chief of the Notarial 
Bureau of the Ministry for Justice 
of the Latvian SSR. 

(signed) AZan 

Seal of the Ministry 

for Justice of the Latvian SSR. 

The Consular Department of the Ministry for Foreign 
Affairs of the USSR hereby certifies the genuineness of 
the preceding signature of the Acting Chief of the No¬ 
tarial Bureau of the Ministry for Justice of the Latvian 
SSR, Azan. 

July 28,1947 
No. 572/548 

Chief of the Consular 
Department of the Ministry 
for Foreign Affairs of the USSR 
(signature illegible) 

Seal of the Ministry 
for Foreign Affairs 
of the USSR. 

2 Tax Stamps —11 Rubles. 

STATE OF NEW YORK 
COUNTY OF NEW YORK SS. 

Irene Glass, being duly sworn, deposes and says that 
she is over 21 years old, attended Hoffman’s Private School 
for Girls at Lodz graduating from its 5 year academic 
course including the Russian language; thereafter she 
Graduated from a 3 vear course at the Philological Insti- 
tute at Lodz specializing in languages including the Rus¬ 
sian language: later she graduated from the Sullivan 
Business College at Montreal, Canada. That she is thor¬ 
oughly familiar with the Russian and English languages; 
that she lias been employed as translator for over 10 
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years and is now so employed by Charles Recht and that 
the foregoing is a true and complete English translation 
of the Russian original. 

Irene Glass 

Irene Glass j 

Sworn to before me, this 
22nd day of January, 1948 
Hyman Oppenheim 
Notary Public 

♦ * # • 

19 DAVID EXHIBIT 2 

No. 8168 

1 

UNITED STATES OF AMERICA 
Department of State 

To all to whom these presents shall come, Greeting: 

I Certify That the legal existence of the Treaty of 
Friendship, Commerce and Consider Rights, as well tis of 
all other treaties between the United States and the Re¬ 
public of Latvia has not been affected by any of the acts 
of the Soviet regime which assumed power in Latvia in 
1940, or of any subsequent regime in that country. 

In testimony whereof, I, GEORGE C. MARSHALL, 
Secretary of State, have hereunto caused the seal off the 
Department of State to be affixed and my name subscribed 
by the Authentication Officer of the said Department, at 
the city of Washington, in the District of Columbia, I this 
second day of August, 1948. 

George C. Marshall 

Secretary of State. 1 
By M. P. Chauvin 

Authentication Officer, Department of State. 

(SEAL) 

• • • • 
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Filed Aug 20 1948 Harry M. Hull, Clerk 

DAVID EXHIBIT 3 

No. 8170 

UNITED STATES OF AMERICA 
Department of State 

To all to whom these presents shall come, Greeting: 

I Certify that the incorporation of Latvia hy the Union 
of Soviet Socialist Republics is not recognized by the 
Government of the United States. 

In testimony whereof, I, GEORGE C. MARSHALL, 
Secretary of State, have hereunto caused the seal of the 
Department of State to be affixed and my name subscribed 
by the Authentication Officer of the said Department, at 
the city of Washington, in the District of Columbia, this 
second day of August, 1948. 

George C. Marshall 
Secretary of State. 

By M. P. Chauvin 

Authentication Officer, Department of State. 

(SEAL) 

» * m * 

21 Filed Aug 20 1948 Harry M. Hull, Clerk 

DAVID EXHIBIT 4 

No. 8172 

UNITED STATES OF AMERICA 
Department of State 

To all to whom these presents shall come, Greeting: 

I Certify That the legality of the so-called “nationaliza¬ 
tion” laws and decrees, or of any of the acts of the Soviet 
regime which assumed power in Latvia in 1940, or of any 
subsequent regime in that country has not been recognized 
by the Government of the United States. 
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In testimony whereof, I, GEORGE C. MARSHALL, 
Secretary of State, have hereunto caused the seal Pf the 
Department of State to be affixed and my name subscribed 
by the Authentication Officer of the said Departpent, 
at the city of Washington, in the District of Columbia, this 
second day of August, 19 48. 

George C. Marshall 
Secretary of State. 

By M. P. Ghauvin 

Authentication Officer, Department of Stlate. 

(SEAL) 


22 Filed Aug 20 1948 Harry M. Hull, Clerk 

DAVID EXHIBIT 5 

Form APC-3 

August, 1942 | 

File No. F-9-100-(J>5-71 

UNITED STATES OF AMERICA 
Office of Alien Property Custodian 

Report by Persons or Officers, Acting Under Judicial! Su¬ 
pervision or in Any Court or Administrative Action 
or Proceeding, of Property or Interest of a Desig¬ 
nated Enemy Country or a Designated National 
Copy of General Order No. 5 
Under the authority of the Trading with the enemy Act, 
as amended, and Executive Order No. 9095, as amended, 
and pursuant to law, the undersigned hereby issues j the 
following regulation: 

1. All designated persons shall file a report of 'any 

property or interest in which there is reasonable cause 
to believe a designated enemy country or a designated 
national has an interest. I 

2. Such reports shall be submitted in duplicate on Fprm 
APC-3, which is hereby adopted and made a part of this 
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order, shall be executed under oath and shall contain com¬ 
plete information in the manner provided in Form APC-3. 

3. For the purposes of this order the terms: 

(a) “Designated persons” shall mean persons or of¬ 
ficers acting under judicial supervision, or in any court 
or administrative action or proceeding, or in partition, 
libel, condemnation or other similar proceedings, includ¬ 
ing, but not by way of limitation, (1) executors, (2) admin¬ 
istrators, (3) guardians, (4) committees, (5) curators, 
(o) trustees under wills, deeds or settlements, (7) re¬ 
ceivers, (S) trustees in bankruptcy, (9) assignees for the 
benefit of creditors, (10) United States marshals, (11) 
sheriffs, (12) commissioners, (13) persons acting under 
trust agreements, and (14) all other persons or officers 
acting in a similar capacity; 

(b) “Designated enemy country” shall mean any 
foreign country against which the United States has de¬ 
clared the existence of a state of war (Germany, Italy, 
Japan, Bulgaria, Hungary and Rumania) and any other 
country with which the United States is at war in the 
future; 

(c) “Designated national” shall mean any person in 
any place under the control of a designated enemy coun¬ 
try or in any place with which, by reason of the existence 
of a state of war, the United States does not maintain 
postal communication. 

4. Upon execution of such report it shall be forwarded 
on or before October 1, 1942, to the Office of Alien Prop¬ 
erty Custodian, Estates and Trusts Section, Washington, 
D.C. 

5. Subsequent to October l, 1942, such report shall be 
filed on Form APC-3 by any designated person within 
thirty days from the date upon which such designated 
person qualifies. 

Executed at Washington, D. C., August 3,1942. 

Leo T. Crowley 
Alien Property Custodian 
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INSTRUCTIONS 

I 

1. Read carefully all of this report form, note the 
grouping of the several classes of property, and read 
instructions before beginning to make report. Use type¬ 
writer where possible, otherwise write legibly in inkj 

2. Make separate reports on separate forms forj each 
action, case, estate, trust, etc. 

3. Do not leave any schedule or question unanswered. 
If a negative answer is intended, write “None” or “iNo”. 

4. If the space provided in any schedule in this form 
is inadequate, a complete schedule in like form and bear¬ 
ing the corresponding schedule number must be prepared, 
signed, attached to this report, and made a part thereof. 
Do not put a part of the information in the space on this 
form and part of an attached sheet. 

5. If the person making the report holds jointly with 
others any of the property mentioned in any of the sched¬ 
ules, this fact must be stated in such schedules, with the 
names and addresses of the joint holders or custodians. 

6. If in doubt as to “any place with which, by reason 
of the existence of a state of war, the United States does 
not maintain postal communication”, consult the nearest 
Post Office. 

7. This form is to be executed and filed in duplicate. 

DUPLICATE j 

23 To the Alien Property Custodian 
Washington, D. C. 

The undersigned, pursuant to General Order No. 5 of the 
Alien Property Custodian, makes the following report of 
the property or interest in which there is reasonable cjause 
to believe a designated enemy country or a designate^ na¬ 
tional, as defined in said General Order No. 5, has ah in¬ 
terest, to wit: 
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PART A 

PERSON REPORTING 

Name: Charles Recht, as joint-trustee, 

Address: 10 East 40th Street 
(No.) (Street) 

New York City New York N. Y. 

(City) (County) (State) 

If jointly with others, their names and addresses: 

Name: Joseph G. Kearns, as joint-trustee, 

Address: 

S-10 Bridge Street New York City New York N. Y. 
(No.) (Street) (City) (County) (State) 

Name: . 

Address:. 

(No.) (Street) (City) (County) (State) 

PART B 

NAME OF DESIGNATED ENEMY COUNTRY OR 
DESIGNATED NATIONAL 

Name and address of Attor¬ 
ney or Representative in the 
United States (if any) 
Last known resi- Citizen- 

Name denee or Address ship Name Address 
See Answer to Schedule 1 hereto annexed 

SCHEDULE 1 

CAPACITY IN WHICH PERSON REPORTING 

IS ACTING 

State capacity in which person reporting is acting; when 
and how appointed; attach copy of will, trust agreement, 
or other instrument (if any), with statement when and 
where recorded; in case of decedent’s estate, give name of 
deceased; in case of court or administrative action or pro- 
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j 


ceeding, give title and character of action or proceeding, 
date commenced, name of court, docket number, and name 
and address of attorney of record. Give general statement 
as to status of the administration of the estate, wheiji last 
account was filed, when next account and final account are 
likely to be filed, and when estate is likely to be finally 
settled. 

See Answer to Schedule 1 hereto annexed 


DO NOT WRITE BELOW THIS LINE 


24 SCHEDULE 2 

NATURE OF INTERESTS OF PERSONS 
NAMED IN PART B HEREOF 

Give their respective interests and the names and ad- 
dresses of all other persons interested, stating whether as 
legatees, devisees, creditors or otherwise. Give duration 
of such interests, whether for life, for years, or otherwise. 
In case of guardianships or life estates or in other dases 
where relevant, give ages of persons named in Pa|t B 
hereof. | 

See Answer to Schedule 1 hereto annexed 

SCHEDULE 3 

NATURE OF PROPERTY OR INTEREST THEREIN 

State in detail all property, real, personal, and mijxed, 
including cash on hand. Where reporter is an executor, 
administrator, or other personal representative of a dece¬ 
dent, include all real estate of which the deceased died 
seized or possessed, or in which lie was in any way inter¬ 
ested; describe by metes and bounds and title referenc^ all 
real estate listed, including character and extent of estate 
or title to or in same, and whether the property is improved 
or unimproved, and if improved, character of improve¬ 
ments, estimated market value of the property and encum¬ 
brances upon same; if complete list of property or interest 
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therein can not be given, state reason therefor and com¬ 
plete by supplemental report as soon as possible; if inven¬ 
tory or account is a matter of record, state when and 
where recorded and attach copy thereof, and if not a matter 
of record, state reason therefor; state actual or estimated 
annual income from estate or trust, and estimated values 
of distributable shares of principal and of annual distribu¬ 
table income therefrom of persons named under Part B; if 
estate or trust is audited by public accountant, state name 
and address. In all other eases give similar complete 
information. 

See Answer to Schedule 1 hereto annexed 

SCHEDULE 4 

INTERESTS OF UNKNOWN DESIGNATED 

NATIONALS 

If the person reporting has reasonable cause to believe 
that any property or interest therein is owned by a desig¬ 
nated national, and is not advised of the name thereof, 
state that fact, together with a statement of the interest 
thereof. 

Nature and extent of the interest: None 
Of what country is he or she believed to be a subject or 
citizen? None 

Name of country in which he or she is believed to be resid¬ 
ing: None 

Give any further relevant information: None 

25 SCHEDULE 5 

GENERAL REMARKS 

(Here include any relevant information not set forth 

above.) 

See Answer to Schedule 1 hereto annexed 

(s) Charles Recht 

as Joint-Trustee 
Signature of party making report 
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(Partnerships shall sign by member or duly authorized 
representative. Corporations or associations shall ^ign by 
officer or duly authorized representative, and shall affix 
corporate or official seal.) I 

[SEAL] 

i 

AFFIDAVIT OF PERSON MAKING REPORT 
State of New York ) 

County of New York ) ss: ! 

I, Charles Recht, as joint-trustee , swear that I <jim the 
person making this report, that I am qualified and author¬ 
ized to make this report and this affidavit, and to the best 
of my knowledge and belief the statements made in this 
report are true and accurate, and all material fact£ have 
been set forth. 

Charles Recht (s) 

10 East 40th Street, 

New York, N. Y. 

Subscribed and sworn to before me this 24th day bf Oc¬ 
tober, 1942. 

(Notarial Seal) 

Serge Jarvis (s) 

Serge Jarvis, Notary Public 
N. Y. Co. Clks. No. 58, \ 

Reg. No. 3J39 

My commission expires March 30,1943. 

26 ANSWER TO SCHEDULE 1 

Reporter, Charles Recht, is acting in the capacity 
of joint-trustee with Joseph G. Kearns, by appointments 
pursuant to orders of the United States District Courjt for 
the Southern District of New York, made in February, 
1941, in consolidated cause Ad. 122-40 entitled “Latvijas 
Kugniecibas Sabiedriba (Latvian Shipping Company)] etc., 
libelants, against S. S. ABGARA, etc., respondents,] and 
S. S. CILTVAIRA, etc., respondents”; and of the Uhited 
States District Court for the Eastern District of New ^ork, 
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made in February, 1941, in the cause Admiralty No. 16052 
entitled “Latvijas Kugniecibas Sabiedriba (Latvian Ship¬ 
ping Company) libelant, against S. S. REGENT, etc., re¬ 
spondents”. 

The appointment of this reporter as joint-trustee arose 
out of the fact that this reporter is attorney for Latvian 
State Cargo and Passenger Steamship Line, a corporate 
national of the Union of Soviet Socialist Republics, in the 
protection of its interests, rights and claims of ownership 
and possession to the aforesaid vessels (or the proceeds 
thereof) and accumulated operating revenues thereof, 
which it claims as successor in title and interest of the for¬ 
mer private owners of said vessels, said claim arising by 
virtue of the law’s of the Latvian Soviet Socialist Republic 
and of the Union of Soviet Socialist Republics, whereby 
said vessels were nationalized upon provision for payment 
of compensation to the former private owners, the owner¬ 
ship and right to possession of the vessels having thus 
passed to the Latvian State Cargo and Passenger Steam¬ 
ship Line. 

Since appointment of the joint-trustees the vessels have 
been operated for the trustees, pursuant to order of the 
courts, by Daniel F. Young, Inc., of 8-10 Bridge Street, 
New* York City, N. Y., and an accounting of operating 
revenues by said Daniel F. Young, Inc. is now’ in progress, 
pursuant to order of the courts, before United States Offi¬ 
cial Referee Irwin Kurtz, at New’ York City. Upon an ad 
interim report of Referee Kurtz dated July 15, 1942 the 
said District Courts have ordered Daniel F. Young, Inc. to 
deposit in the accounts existing in Chase National Bank of 
New’ York, Produce Exchange Branch, 25 Broadw’ay, New 
York, N. Y., in the names of Joseph 0. Kearns and Charles 
Reeht, co-trustees, for the said vessels, all monies now in 
the possession of Daniel F. Young, Inc. belonging to or 
standing to the credit of said vessels and now’ on deposit in 
Chase National Bank of New York in an account desig¬ 
nated as “Daniel F. Young, Tnc. No. 2 Account”: and di- 
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recting that Daniel F. Young, Inc. deposit to the aforesaid 
trustees’ accounts any and all sums which it may hereafter 
receive in connection with settlement of insurance (claims 
relating to the vessels ABGARA and CILTVAIRA and 
REGENT, and any and all other receipts belonging to 
Joseph G. Kearns and Charles Recht as co-trustees of the 
vessels; and further directing that said trustees t^ke all 
necessary steps and make such applications as may be re¬ 
quired, to the Treasury Department of the United States, 
to issue the necessary licenses to effectuate the transfer 
of the said funds from the possession of Daniel F. 'Sfoung, 
Inc. to the possession of the trustees and to enable the 
trustees to receive, deposit, withdraw and disburs^ any 
monies from the said bank accounts of the trustees, jwhich 
may be required for the proper conduct of the trusts. 
27 Application for Treasury Department license by 
the trustees is now pending. 

All of said vessels are no longer in existence, having 
been sunk at sea. The insurance proceeds of the vessels, 
as well as the operating revenues thereof, are claimed by 
Latvian State Cargo and Passenger Steamship Lin^, the 
intervening libelant in said libels, as successor in interest 
to the former private owners of the vessels, as aforesaid. 
Such claim is being opposed by the Latvian Minister and/ 
or Consul, acting through its designated representative, 
the said Daniel F. Young, Inc.; said Minister and/or Con¬ 
sul claiming to act for and on behalf of the former private 
owners of said vessels, by virtue of alleged powers to con¬ 
stitute themselves “trustees” pursuant to laws of former 
Latvian regimes, by virtue of treaty between Latvia! and 
the United States and by virtue of general principles of 
international law. Motions made by the Latvian Minjister. 
to intervene directly in said libel actions are now peiiding 
before said courts. 

As of July 31st, 1942 the aggregate amount on deport in 
“Daniel F. Young, Inc. No. 2 Account” in the Chasej Na¬ 
tional Bank, above mentioned, was the sum of $1,117,3553.80, 
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apportioned as follows: SS ABGARA — $541,964.23; SS 
CILTVAIRA — $252,122.74; SS REGENT — $323,296.92; 
said bank account being, as above stated, a part of the gen¬ 
eral financial accounting now in progress by Daniel F. 
Young, Inc. before United States Official Referee Kurtz. 

This report is submitted without prejudice to any of the 
rights and interests of Latvian State Cargo and Passenger 
Steamship Line and/or Latvijas Ivugniecibas Sabiedriba 
(Latvian Shipping Company) and/or any of the individual 
former private owners of said vessels whose title, rights 
and interests passed to Latvian State Cargo and Passenger 
Steamship Line by virtue of the laws and decrees above 
mentioned. 

Nothing in this report contained shall be construed as an 
admission that the persons represented by this reporter 
are enemy aliens, or in enemy-occupied territory, or other¬ 
wise in the category of “designated persons”; nor as an 
admission of any alleged rights or claims asserted by the 
individuals or organizations alleged, or which may be held, 
to be enemy aliens, or in enemy-occupied territory, or in 
the category of “designated persons” within the scope of 
the Trading With The Enemy Act. 

28 DAVID EXHIBIT 6 

Filed Aug 20 1948 Harry M. Hull, Clerk 
Law Offices 

CHARLES RECHT, 10 East Fortieth Street 
New York 16, N. Y. 

Telephone Ashland 4 - (9S20 - (9S21 - (9S22 
Cable Address “JUSTRECHT, NEW YORK” 
January 22,1947 
REG. RET. REC. REQ. 


Office of Alien Property, 
Department of Justice, 
Washington 25, D. C. 
Gentlemen: 


Att’n. Donald Sham, Esq., Sec. 
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Your ref. 034-65 

DS:JEJ: ft 
and 

BWF:el 

— 

Claims Nos. 1266, 1267, 127S, 1269, 
1270,1538, 2278, 3^66, 
3189, 3190 and 49(>2 

Referring to your letters to me of November 8 apd 20th, 
1946 (under the BWF:el reference), and your letter of 
January 16, 1947, this is to inform you that I represent 
the claimant Latvian State Cargo and Passenger! Steam¬ 
ship Line, a corporation organized under the law.4 of the 
U. S. S. R., which claims the Latvian steamships ABjGARA, 
CILTVAIRA and REGENT, (and all monies and funds 
derived in any way therefrom and which were vested bv 
you), as successor in interest of the former private owners 
of said vessels and/or funds, by virtue of the operation of 
the laws and decrees of the U. S. S. R. and the Latvian 
Soviet Socialist Republic, as set forth in my Report on 
your form APC-3, submitted by me in October, 1^42 and 
acknowledged by your letter to me of Nov. 271 1942, 

wherein vou assigned the matter File No. F-65-71L For 
* . • • | 
your information at this time, I enclose copy of “AN¬ 
SWER TO SCHEDULE 1” of my Report on forraj APC- 
3. # The said ships and their funds are covered bje your 
Vesting Orders Nos. 1941 and 1942. 

In addition to the foregoing, my said client clainjis also 
the fund of approximately $40,000. in Irving Trust Com¬ 
pany, 1 Wall St., New York City, which was vested bjy your 
Vesting Order No. 2092 dated Sept. 4, 1943. 

May I also refer you to my letter of March 27, l!j)45, to 
Thos. H. Creighton, Jr., Esq., wherein I asked thajt I be 
informed if and when any claims are filed with the Cus¬ 
todian by any other person for or on account of these funds 
or vessels. 

I would now thank you to send me the appropriate 
forms and instructions for filing formal claim for 
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the vested property, and in the meantime I request that 
you take no action with regard thereto, in connection with 
any other claim that may have been filed, without notice to 
me and an opportunity for me to be heard, as it is the con¬ 
tention of my client that it is entitled to these funds as 
against all other claimants. 

Thanking you, I am, 

Respectfully, 

Charles Recht 

CR/o 

Enel. 

* See “Answer to Schedule 1” David Exhibit 5 supra 
pp. 27 to 30. 

30 Filed Aug 20 194S Harry M. Hull, Clerk 

DAVID EXHIBIT 7 

Hearing before Harry Leroy Jones, Chief Hearing Exam¬ 
iner in Charge of Title Claims on January 26,1948, 

on Claims: 

3188 — Public Administrator of the County of New York 
4962 — Latvian Shipping Company 
5923 — Janis Zalcmanis 
5986 — Janis Zalcmanis 

Statement of Horace S. Whitman, representing Latvian 
State Cargo and Passenger Steamship Line (pp. 94 - 96 of 
transcript): 

The Examiner: Gentlemen, .if that is all, I think Mr. 
Whitman here has a statement to make. Mr. Whitman, 
will you give your name to the reporter here? 

Mr. Whitman: She has my name. I just want to say, in 
fairness to the Alien Property Custodian, and to you, and 
all these other gentlemen — it certainly will be no surprise 
to them to know that the Latvian State Cargo & Passenger 
Steamship Line has a claim against the various funds in 
question here; and it was thought that they would have 
their claim prepared to be filed before today. But, due to 
a lack of certain documents, it will not be filed until some- 










time in the near future. But I want to put you on Record, 
and all the others on notice that the claim will be filed on 
behalf of the Latvian State Cargo & Passenger Steamship 
Line; and it will involve the identical funds that ^re in¬ 
volved here. 

Of course, their claim is based upon the nationalization 
decrees and the decrees of the U. S. S. R. as to the! incor¬ 
poration of the company, which will be the claimants. 

The Examiner: Do you wish to state, Mr. Whitipan, or 
can you state now whether you are going to ask for s|i hear¬ 
ing on your claim, or are going to submit it without hear¬ 
ing? 

Mr. Whitman: We are trying to work the matter but by 
production of the necessary documents so that perhaps we 
can submit it without a hearing. It will be just a question 
of law. If not, why, we may have to ask for a headng. I 
don’t know. Mr. Rector is working on it in New Ybrk, to 
see if he can build it up so there will be no necessity! for a 
hearing. I hope not. I can’t answer at this time whether 
we will or will not ask for a hearing on the cl^im. 

31 Filed Aug 20 1948 Harry M. Hull, Clerk 

DAVID EXHIBIT 8 

DEPARTMENT OF JUSTICE I 
OFFICE OF ALIEN PROPERTY 
Title Claim No. 34610 
Docket No. 120 

In the Matter of 

LATVIAN STATE CARGO AND 
PASSENGER STEAMSHIP LINE 

Memorandum in Support of Claim of Latvian State Cargo 
and Passenger Steamship Line 
The Facts 

The claimant Latvian State Cargo and Passenger Steam¬ 
ship Line is a corporation organized under the laws qf the 
Union of Soviet Socialist Republics. It claims ownership 
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of the vested funds involved herein, by virtue of the opera¬ 
tion of the laws and decrees of the Latvian Republic and 
of the Union of Soviet Socialist Republics. 

The vested funds involved herein are the proceeds of in¬ 
surance and earnings of the Latvian vessels ABGARA, 
CILTVAIRA and REGENT, which were sunk by enemy 
action between January 19, 1942 and June 14, 1942. 

By decrees and laws issued in 1940 the Government of 
the Latvian Republic nationalized, upon compensation, the 
Latvian maritime shipping enterprises with their vessels 
and other assets, including the Latvian Shipping Company 
and its vessels, the ABGARA, CILTVAIRA and RE¬ 
GENT. 

At the time of such nationalization, the Latvian Shipping 
Company and its shareholders and/or partners, were na¬ 
tionals of the Latvian Republic, as were also the Masters 
of said vessels who were in actual custody and possession 
thereof at the time of such nationalization. 

* # # * 

32 Filed Aug 20 194S Harry M. Hull, Clerk 

DAVID EXHIBIT 9 

Form No. 1 

UNITED STATES OF AMERICA) 

Southern District of New York ) ss: 

I, WILLIAM V. CONNELL , Clerk of the District Court 
of the United States for the Southern District of New York, 
do herebv certifv that the writings annexed to this certili- 
cate photostat of Intervening TAbel and Interrogatories in 
re Latvijas Kugniecibas Sabiedriba etc vs S. S. Abgara et 
at. Docket Number AD 122-40 have been compared with 
their originals on file and remaining of record in this office; 
that they are correct transcripts therefrom and of the 
whole of the said originals. 

IN TESTIMONY WHEREOF I have hereunto sub¬ 
scribed my name and affixed the seal of the said Court at 
the City of New York, in the Southern District of New 
York, this 28the day of July in the year of our Lord one 
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thousand nine hundred and forty eight and of thd Inde¬ 
pendence of the United States the One Hundred and Sev¬ 
enty-Third. 

William V. Connell, C\erk. 

I 

I 

i 

33 IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT 
OF NEW YORK 
In Admiralty No. A 122 - 40 
LATVIJAS KUGNIECIBAS SABIEDRIBAj 
(Latvian Shipping Company) and 
KARLIS AIGARS, * 

Libelants 

—against— 

S. S. ABGARA, her tackle, apparel, furniture, etc., and 
AUGUSTUS PETERIS GALDINS, 

Respondents 

To the Honorable the Judges of the District Court i)f the 
United States for the Southern District of New York: 

The intervening libel of the Latvian State Steamship 
Line against the S. S. ABGARA, now in the custody of 
Joseph G. Kearns and Charles Recht, joint trusteed ap¬ 
pointed by order of this Court, and being operated f<j>r the 
benefit of her owners, with respect shows: 

1. Upon information and belief, the Latvian State 
Steamship Line is a corporation organized under the laws 
of the Republic of Latvia, U. S. S. R., which corporation 
obtained its corporate charter pursuant to the decree of 
the Council of People’s Commissars of the Union of Soviet 
Socialist Republics dated October 25, 1940, No. 2132, and 
that said corporation was organized to take over certain 
property and vessels, including the S. S. ABGARA, said 
property and said vessels, including the S. S. ABGARA, 
having been nationalized by decree of the Presidium <Jf the 
Supreme Soviet of the Latvian Soviet Socialist Republic 
on Nationalization of Shipping Enterprises and Seagoing 
Ships and River-boats, dated October 5, 1940. 
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2. Upon information and belief, said decree of 
nationalization of October 5, 1940, is the only valid 
decree of nationalization of Latvian shipping enterprises 
and seagoing vessels, and that this decree provides for the 
nationalization of shipping enterprises such as joint stock 
companies, partnerships, and large scale enterprises, to¬ 
gether with the whole property, whatsoever it may consist 
of and wheresoever it may be, but with the exception of 
certain types of smaller craft, and further fixing the 
amount of compensation to be paid to the owners of na¬ 
tionalized ships at 25% of their value, and further charg¬ 
ing the Council of People’s Commissars of the Latvian 
S. S. R. with approval of the list of shipping enterprises 
subject to nationalization and with the fixing of the order 
of payment of compensation for the nationalized ships. 

3. Upon information and belief, pursuant to the afore¬ 
mentioned decree the Latvian State Steamship Line took 
over the properties of Latvijas Kugniecibas Sabiedriba 
(Latvian Shipping Company), including the S. S. AB- 
GARA. 

4. Upon information and belief, at the present time the 
Latvian State Steamship Line is the true and bona fide 
owner of the S. S. ABGARA, her tackle, apparel and fur¬ 
niture, and is entitled to complete control and possession 
of said vessel, and that no other person, firm or corpora¬ 
tion is so entitled. 

5. Intervenor further avers that in the event your inter- 
venor is decreed not to be the owner of the S. S. ABGARA, 
and that it did not legally acquire title to said vessel from 
Latvijas Kugniecibas Sabiedriba (Latvian Shipping Com¬ 
pany), then your intervenor shows that said Latvijas Kug¬ 
niecibas Sabiedriba was and is the true and lawful owner 
of said vessel and is entitled to the relief prayed for by it 

in the original libel. 

35 WHEREFORE, intervenor prays that an order 
be entered herein allowing this intervention to be 
filed, that process issue against the S. S. ABGARA herein, 
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and that after due proceedings had this Court will jdecree 
delivery of said SS ABGARA to this intervenor and other¬ 
wise administer justice in the premises. 

In the alternative, intervenor prays that in the event 
this intervenor is decreed not to be the owner of the S. S. 
ABGARA, and that it did not legally acquire title to said 
vessel, this Honorable Court will decree that said Lhtvijas 
Kugniecibas Sabiedriba was and is the true and lawful 
owner of said vessel and is entitled to the relief prayed for 
by it in the original libel. 

Charles Recht, 

David Duche, 

7 4 i 

Proctors for Latvian State 

Steamship Line, intervenor 

I 

UNITED STATES OF AMERICA : j 

STATE OF NEW YORK : 

COUNTY OF NEW YORK : SS: 

CITY OF NEW YORK : i 

Charles Recht, being duly sworn, deposes and says! that 
he is one of the proctors for Latvian State Steamship ]Line, 
the intervening 'libelant herein, claiming in accordance with 
the foregoing claim; that he has read the foregoing inter¬ 
vening libel and knows the contents thereof, and that j;ame 
is true to the best of his knowledge, information and bejlief; 
that he is authorized to sign this affidavit; that the rejason 
he makes this affidavit is that the intervening libelant is a 
corporation and has no officer or other authorized a&ent 
within the United States; that the basis of his knowledge 
and information and the grounds of his belief are docu¬ 
ments in his possession sent by the intervenor. 

Charles Recht 

Subscribed and sworn to before me this 17th day of jDe¬ 
cember, 1941. 

Serge Jarvis, 

Serge Jarvis, Notary Ppblic 
N. Y. Co. Clks. No. 85, Reg. No. 3 r T39 
Commission expires March 30, lj943 
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EXHIBIT B 

Caption of This Case 

36 Filed Aug 20 194S Harry M. Hull, Clerk 

• * * ♦ 

STATE OF NEW YORK ) 

COUNTY OF WESTCHESTER ) SS.: 

JANIS ZALCMANIS, being duly sworn, deposes and 
says: 

That he makes the statements herein of his personal 
knowledge. 

That he resides at 36 Lee Avenue, Yonkers, New York. 

That throughout the year 1940 and until the ships were 
sunk in 1942 he was the owner of a one-third share in the 
Latvian Steamships, Abgara and Ciltvaira; that Janis 
Freimanis (now deceased) owned a one-third share in said 
ships, and Ivarlis Jansons (now deceased) also a one-third 
share in said ships. 

That after said ships were sunk in 1942 the deponent 
and said Freimanis and said Jansons (until their respec¬ 
tive deaths) each owned one-third of the claims for the 
insurance on said ships and each owned one-third of the 
proceeds of such insurance, until that property was vested 
by the Alien Property Custodian: that deponent filed with 
the Alien Property Custodian a claim for the return of his 
one-third interest in the vested property, and that in the 
Federal Register of May 29, 1948, the Attorney General 
published notice of his intention to return the interest so 
claimed to the deponent. 

That deponent never made or executed any form 

37 of transfer or conveyance of said ships or of his in¬ 
terest in the said ships, or in the claims for insur¬ 
ance thereon or in the proceeds of such insurance or in the 
said claim for return of the vested property either to the 
plaintiff herein, Latvian State Cargo and Passenger 
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Steamship Line, or to any other corporation, association, 
or person or persons. 

That deponent has never received any payment dr com¬ 
pensation whatever from the plaintiff or from anC- other 
corporation, or any person, authority, or government, or 
from any one, or any source for a conveyance or transfer 
or for the “nationalization” of said ships or of hi^ share 
therein; nor has he been offered any such payment dr com¬ 
pensation; and that, as far as his knowledge extepds, no 
payment or compensation or offer of the same has ever 
been made to Karlis Jansons or Janis Freimanis. 

That it was on June 13, 1941, that Karlis Jansops was 
deported from Riga, Latvia, to Siberia. Up to the date of 
said deportation, deponent was clasely associated with the 
said Karlis Jansons and to the deponent’s own knowledge 
at no time did the said Jansons make or execute any form 
of transfer or conveyance of said ships or of his, Jansons’, 
interests in the said ships nor did the said Jansons deceive 
any compensation or payment therefor or any offer of 
compensation or payment therefor. 

That all through the occupation of Latvia by Soviet Rus¬ 
sia, neither Jansons nor myself were free agents, and that 
the deponent respectfully submits that Jansons couid not 
have been a free agent at any time after his deportation. 

Janis Zalcmanis 

Sworn to before me, this 10 day of August, 1948. 

Robert H. Law, Jr. 

Robert H. Law, Jr., Rotary 
Public in the State of New 
York. Appointed Notary in 
(SEAL) Westchester County. 

Commission expires March 30,1950. 

(Certificate of the Clerk of the Supreme Court of New 
York, Westchester County, as to the qualification^ and 
signature of the above Notary Public.) 
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EXHIBIT C 

38 Filed Aug 20 1948 Harry M. Hull, Clerk 

/ 

• • • • 

STATE OF NEW YORK ) 

COUNTY OF WESTCHESTER ) SS.: 

GEORGE FREIMANIS, only son and offspring of Janis 
Freimanis, owner of one-third of the Latvian Steamships, 
Abgara and Ciltvaira, and sole owner of the Latvian 
Steamship, Regent, deposes and says: 

That he is a permanent resident of the United States and 
resides at 1S9 Mayflower Avenue, New Rochelle, N. Y., and 
makes the statements herein contained of his personal 
knowledge. 

That his father, Janis Freimanis, died on the 16th day 
of August, 1941, at Gdnia, Poland. 

That throughout the year 1940 and until the ships were 
sunk in 1942, his father, Janis Freimanis and after the 
death of Janis Freimanis, the heirs of Janis Freimanis 
were the sole owners of a one-tliird share in the Latvian 
Steamships, Abgara and Ciltvaira, and sole owner of the 
Latvian Steamship, Regent; that Karlis Jansons (now de¬ 
ceased) owned a one-third share in said Steamships, Ab¬ 
gara and Ciltvaira, and Janis Zalcmanis also owned a one- 
third share in said Steamships, Abgara and Ciltvaira. 

That after said ships were sunk in 1942, the said Jansons 
(until his death) and Janis Zalcmanis and the heirs of 
Janis Freimanis each owned one-third of the claims for the 
insurance on the ships Abgara and Ciltvaira and 

39 eacli owned one-third of the proceeds of such insur¬ 
ance on said ships, until that property was vested 

by the Alien Property Custodian. 

That the deponent was in close contact with his father, 
Janis Freimanis, from the date of the invasion of Latvia, 
June 17, 1940, to the time of his father’s death, and he 
knows of his own knowledge that his father, Janis Frei- 
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manis, did not convey his interest in the Latvian Steam¬ 
ships, Abgara and Ciltvaira, and in the Latvian Steamship, 
Regent, and that the said Janis Freimanis never majde or 
executed any form of transfer or conveyance of said ships 
or of his interest in the said ships, or in the claims fj)r in¬ 
surance thereon or in the proceeds of such insuranceJor in 
the said claim for the return of the vested property either 
to the plaintiff herein, Latvian State Cargo and Passenger 
Steamship Line, or to any other corporation, association, 
or person or persons, and the deponent, an heir of Janis 
Freimanis, likewise never made any such transfer. The 
deponent knows of his own knowledge that said Janis Frei¬ 
manis and the deponent never received any payment or 
compensation whatever from the plaintiff or from any 
other corporation or any person, authority or government 
or from anyone or any source for a conveyance or transfer 
or for the “nationalization” of said ships or of his op his 
father’s share therein; nor was he ever offered any such 
payment or compensation; and that, as far as his knowl¬ 
edge extends, no payment or compensation or offer oif the 
same was ever made to Karlis Jansons, the heirs of K^rlis 
Jansons, or to Janis Zalcmanis. 

George Freimanis 

Sworn to before me, this 10 day of August, 1948. 

Robert H. Law, Jr. 

Robert H. Law, Jr., Notary 
Public in the State of }Jew 
(SEAL) York. Appointed for West¬ 

chester County. 

Commission expires March 30,1950. 

(Certificate of the Clerk of the Supreme Court of New 
York, Westchester County, as to the qualifications and gig- 
nature of the above Notary Public.) 
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EXHIBIT D 

40 Filed Aug 20 194S Harry M. Hull, Clerk 

* • • • 

STATE OF NEW YORK ) 

COUNTY OF WESTCHESTER ) SS.: 

ALICE FREIMANIS, being duly sworn, deposes and 

savs: 

* 

That she resides at 1S9 Mayflower Avenue, New Rochelle, 
New York, and is a permanent resident of the United 
States and makes the statements herein contained of her 
personal knowledge. 

That she is the widow of Janis Freimanis who was the 
owner of a one-third interest in the Latvian steamship 
Abgara and a one-third interest in the Latvian steamship 
Ciltvaira, and who was sole owner of the Latvian steamship 
Regent, and who died at Gdnia, Poland, on the 16th day of 
August, 1941, a Latvian citizen. 

That she and her husband left Riga, Latvia, on March 
10, 1940, to go to Rotterdam, Holland, for the purpose of 
supervising certain repairs on certain vessels in which the 
said Janis Freimanis had an interest. That the said Janis 
Freimanis and the deponent were in Rotterdam, Holland, 
from March 12, 1940 to June 24,1940. During the time that 
they were in Rotterdam, Holland, their country. Latvia, 
was invaded by Soviet Russia and it was impossible for 
them to return to Riga and they did not return to Riga, 
and the deponent’s husband, Janis Freimanis, died without 
returning to Riga, Latvia. On June 24, 1940, the deponent 
and her husband, Janis Freimanis, went to Danzig 

41 and were continuously in Danzig and Gdnia, Po¬ 
land, from June 24, 1940, to the date of the death 

of Janis Freimanis, which occurred in Gdnia on the 16th 
day of August, 1941. 

That during this time, Janis Freimanis was very ill 
and because of his illness he was confined to his bed and 
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could not take care of business and the deponent knows of 
her own knowledge that the said Janis Freimanis never 
made or executed any form of transfer or conveyance of 
the said Steamships, Abgara, Ciltvaira and Regentj or of 
his interest in the said ships or any part thereof or!in the 
claims for insurance thereon or in the proceeds of such 
insurance, or in the claim for the return of the {vested 
property or to the plaintiff herein, the Latvian State 
Cargo and Passenger Steamship Line, or to any other 
corporation, association or person or persons. 

The deponent also knows of her own knowledge that 
her husband, Janis Freimanis, has never received any 
compensation whatever from the plaintiff or any j other 
corporation, or any person, authority, or government, 
or from any one, or any source for a conveyance or trans¬ 
fer or for the “nationalization” of said ships or of his 
share therein; nor was he offered any such payment or 
compensation and that the deponent knows of her own 
knowledge that no payment or compensation or offer of 
compensation was ever made to the said Janis Freimanis, 
and that the deponent, as an heir of Janis Freimanis, 
never made a transfer or conveyance of her interest in 
this property and never received any compensation tjhere- 
for. | 

Alice Freimanis 

Sworn to before me, this 
10 day of August, 1948. 

Robert H. Law, Jr. 

Notarv Public in the State of New York 
Appointed for Westchester County 
Commission expires March 30,1950. 

(Certificate of the Clerk of the Supreme Court of New 
York, Westchester County, as to the qualifications and 
signature of the above Notary Public.) 

# # # * 
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Filed Aug 20 1948 Harry M. Hull, Clerk 

EXHIBIT E 

Department of Justice 
UNITED STATES MARSHAL 
Eastern District of New York 
United States Courthouse and Post Office Building 

Brooklyn, N. Y. 

August 11, 1948 

To Whom It May Concern:— 

On September 24th, 1940 the United States Marshal for 
the Eastern District of New York, Brooklyn, N. Y., took 
custody of the Steamship “REGENT” at Robbins Dry 
Dock, Brooklyn, N. Y. 

On October 5th, 1940 the said Steamship “REGENT” 
was still in the custody of the United States Marshal for 
the Eastern District of New York, and, on that day a 
stipulation was filed in the United States District Court, 
Eastern District of New* York, to remove said Steamship 
from Robbins Dry Dock, Brooklyn, N. Y., to Red Hook 
Flats, Brooklyn, N. Y., which was done. 

On October 7th, 1940 a stipulation was filed in the 
United States District Court, Eastern District of New 
York, to remove the Keeper from said Steamship “RE¬ 
GENT”, and the said Steamship “REGENT” was in the 
custody of the United States Marshal for the Eastern 
District of New York, Brooklyn, N. Y., from September 
24th, 1940 to, and including January 16th, 1941. 

Eugene J. Smith 

Eugene J. Smith, U. S. Marshal, E. D. N. Y. 
State of New York 
City of New York 
County of Kings 

On the 11 day of August 1948 before me personally 
cnme EUGENE J. SMITH, to me known, and known to 
me to be the individual described in, and who executed 
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the foregoing instrument, and duly acknowledged 'to me 
that he executed the same. 

William H. Sperling 
William H. Sperling 
Notary Public in the Statie 
of New York 

Residing in Kings County 
Kings Co. Clk’s No. 6S4, 

Reg. No. 1338-S-O 
Commission Expires Maxell 
30,1950. 


EXHIBIT F 

43 STATE OF NEW YORK i 

COUNTY OF NEW YORK ss: 

JOSEPH A. FRANK, being duly sw-orn, pays: 
that he is Treasurer of Daniel F. Young, Inc.;; that 
he is now and in 1940 was in charge of the Account¬ 
ing Department of Daniel F. Young, Inc.; that h^ has 
referred to the records of the Company covering the 
steamships “Abgara”, “Ciltvaira” and “Regent” (oper¬ 
ated by the Latvian Shipping Company, and operated in 
the Western Hemisphere Waters under the agency of 
Daniel F. Young, Inc. 

From the records of the Company, it appears that on 
October 5, 1940, the s.s. “Regent” was in the custo4y of 
the United States District Court for the Eastern District 
of New York, in Brooklyn; the s.s. “Abgara” was loading 
cargo in the harbors of Concepcion and Buenos Aires, (sail¬ 
ing from Buenos Aires for Three Rivers on October 7, 

° i 

1940; and that the s.s. “Ciltvaira” sailed from the jport 
of Rio de Janeiro, Brazil, on September 11, 1940 wi^li a 
U. S. A. cargo of ore under the command of an American 
Master, Cyril B. Hamblett, put into Recife, Pernamljuco, 
Brazil, for emergency repairs to the vessels engines! be¬ 
tween the dates of September 26, 1940 and October 3, 940 
and sailed to St. Thomas, Virgin Islands, arrived October 
18, 1940, took aboard bunker coal and departed October 
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19, 1940, and arrived Baltimore, Maryland, October 31 
1940, at 6:30 A. M., where vessel completed discharge of 
cargo on November 4,1940, at 1:15 P. M. 

Jos. Frank 

Sworn to before me this 
10th day of August, 194S. 

James M. Xealon 
James M. Nealon 

Notary Public, State of New York 
Qualified in New York County 
X. Y. Co. Clk’s No. 124 Keg. No. 275-N-O 
Commission Expires March 30,1950 
(Certificate of the Clerk of the Supreme Court of New 
York, Westchester County, as to the qualifications and 
signature of the above Notary Public.) 

# * # # 


EXHIBIT G 

44 Filed Aug 20 1948 Harry M. Hull, Clerk 

STATE OF NEW YOKE q 
CO UNTY OF NEW YORK ' 

KARL IS DIEDISKIZ, being duly sworn, deposes and 
says: 

That he resides at 130 West Street, New York, New 
York. 

That he is a Latvian seaman and that the statements 
that he makes in this affidavit are made on his own per¬ 
sonal knowledge. 

That the deponent was a fireman on the Latvian Steam¬ 
ship Ciltvaira on October 5, 1940, having joined the crew 
in Libau, Latvia on March 20, 1939. That the said vessel 
left European waters in the latter part of 1939. All 
through this period the said vessel flew the Latvian flag. 
That I was actually on the said vessel on the 5th day of 
October, 1940 and that the said vessel was then under the 
command of an American Master Cyril B. Hamblett and 
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was at sea in the Western Hemisphere between Recife, 
Pernambuco, Brazil from which port we sailed on October 
3rd, 1940 and St. Thomas, Virgin Islands which pdrt we 
arrived at on October 18,1940. 

The deponent knows of his own knowledge that 

45 the said vessel Ciltvaira did not leave the waters 
of the Western Hemisphere and that it sailed di¬ 
rectly from the said Brazilian port to St. Thomas Virgin 
Islands. At St. Thomas we took aboard bunker coal and 
departed October 19, 1940 and arrived in Baltimore, Marv- 
land, October 31,1940. 

Ivarlis Diediskiz 

Sworn to before me this 
10th day of August, 1948. 

Sidney M. Spero 

Notary Public, State of New York 
Residing in Queens County 
Queens Co. Clk ? s No. 2617, Reg. No. 218-S-O 
N. Y. Co. Clk’s No. 1164, Reg. No. 365-S-O 
Term Expires March 30,1950. 

(Certificate of the Clerk of the Supreme Court of New 
York, Westchester County, as to the qualifications and 
signature of the above Notary Public.) 

* # # # 

I 
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I 

EXHIBIT H 

STATE OF NEW YORK 
Countv of Westchester 

SS.: | 

ARVID SPROGIS, being duly sworn, deposes and says: 
That he resides at 36 Randolph Street, Yonkers, West¬ 
chester County, New York. 

That he makes this affidavit of his own personal knowl¬ 
edge. | 
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That he was a member of the crew of the Steamship 
Abgara and that he was on the Steamship Abgara on 
October 5,1940. 

That he knows of his own knowledge that the said Steam¬ 
ship Abgara was then in South America loading a cargo 
in the harbors of Conception and Buenos Aires and that 
the said vessel sailed from Buenos Aires for Three Rivers 
on October 7th, 1940. 

The deponent also knows of his own knowledge that the 
said Steamship Abgara left Riga, Latvia, in the latter 
part of the year 1939 and that it never returned to Riga, 
Latvia, up to the date of its sinking, May 6, 1942, and 
that it was continually in the Western Hemisphere to 
the date of its sinking. 

Arvid Sprogis 

Sworn to before me, this 
9th day of August, 194S. 

Robert H. Law, Jr. 

Notary Public in the State of New York 
Appointed for Westchester County 
Commission Expires March 30,1950. 

(Certificate of the Clerk of the Supreme Court of New 
York, Westchester County, as to the qualifications and 
signature of the above Notary Public.) 

* # * # 


47 Filed Aug 20 1948 Harry M. Hull, Clerk 

EXHIBIT I 

STATE OF NEW YORK ~~ . 

COUNTY OF WESTCHESTER * ‘ 

EMILS STIGEMANIS, being duly sworn, deposes and 
says: 

That he resides at 417 East 89th Street, New York City, 
New York. 

That he makes the statements herein of his own per¬ 
sonal knowledge. 
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That he was Chief Engineer of the Steamship Ajbgara 
and that the Steamship Abgara left Riga, Latvia, in the 
latter part of the year 1939. That he knows of his own 
knowledge that the said Steamship Abgara on October 5, 
1940, was in South America loading a cargo in th^ har¬ 
bors of Conception and Buenos Aires and that said vessel 
sailed from Buenos Aires for Three Rivers on October 7, 
1940. Deponent also knows of his own knowledge that 
said Steamship Abgara never returned to Riga, Latvia, 
up to the date of its sinking, May 6, 1942, and that it was 
continually in the Western Hemisphere to the date qf its 
sinking. 

Emils Stigemanis ! 

Sworn to before me, this 
9th day of August, 1948. 

Robert H. Law, Jr. 

Notary Public in the State of New York 
Appointed for Westchester County 
Commission expires March 30,1950. 

(Certificate of the Clerk of the Supreme Court of |New 
York, Westchester County, as to the qualifications and 
signature of the above Notary Public.) 

i 

* # # * 

i 
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I 

| 

EXHIBIT J 

STATE OF NEW YORK . I 

COUNTY OF WESTCHESTER ‘ 

PAULINE GRININS, being duly sworn, deposes ^nd 
says : 

That she makes the statements herein of her own -per¬ 
sonal knowledge. 

That she resides at 36 Lee Avenue, Yonkers, New Ybrk, 
and is a citizen of the United States and the wife of Cap¬ 
tain Nikolais Grinins, who was formerly a Latvian 'sea 
captain in the employ of the Latvian Shipping Company 
of Riga, Latvia, and who was Master of the Latvian 
Steamship Abgara from 1936 to the date of its sinking, 




May 6, 1942, and who was senior captain of the fleet of 
the Latvian Shipping Company. 

That she was with her husband on the Steamship 
Abgara when it sailed from Riga, Latvia, in the latter 
part of 1939, and she knows of her own knowledge that 
the Steamship Abgara did not return to Latvia from that 
date down to the date of its sinking on May 6,1942. 

That she was actually on the vessel Abgara on the 5th 
day of October, 1940, and that said vessel was then in 
South America loading a cargo. 

Pauline Grinins. 

Sworn to before me, this 
9 day of August, 1948. 

Robert H. Law, Jr. 

Notary Public in the State of New York 
Appointed for Westchester County 
Commission expires March 30,1950. 

(Certificate of the Clerk of the Supreme Court of New 
York, W'estechester County, as to the qualifications and 
signature of the above Notary Public.) 

* * * # 
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DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Latvian State Cargo and Passenger Steamship Line, 

Plaintiff 

v. 

Tom C. Clark, Attorney General 
as Successor to the Alien Property Custodian, 

Defendant 

Civil Action No. 2610-48 
STATE OF NEW YORK 
COUNTY OF NEW YORK * 

CHARLES RECHT, being duly sworn, deposes and 


savs: 
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Affiant is the attorney-in-fact and at law for Latvian 
State Cargo and Passenger Steamship Line, plaintiff 
herein, and makes this affidavit in opposition to the motion 
of the Attorney General for summary judgment. 

The plaintiff’s title claim to the vested property was 
filed with the Alien Property Custodian, and this suit was 
instituted by plaintiff, upon the basis of its claim of title 
pursuant to the acts or decrees of the Latvian qoviet 
Socialist Republic and of the Union of Soviet Socialist Re¬ 
publics, and in particular one of the Latvian S. k. R. 
dated July 22, 1940, a translation of which is heretj) ap¬ 
pended as Exhibit Recht 1, and another of the Latvian 
S. S. R. dated October 5, 1940, a translation of whijch is 
hereto appended as Exhibit Recht 2, and other laws| and 
decrees of the Latvian S. S. R. and of the Union of Soviet 
Socialist Republics. 

50 Upon information and belief, affiant states!that 
the individuals described in the moving papers as 
having been the owners of the Steamships ABG^RA, 
CILTVAIRA and REGENT, were at the time of the enact¬ 
ment or promulgation of the above-mentioned laws and 
decrees, citizens and residents of the Latvian Republic 
As disclosed by the answer to Schedule 1 of Form 
APC-3, annexed as Exhibit 5 to David’s affidavit, affiant 
has at all times since shortly after said nationalization 
decrees, endeavored to establish the interests of the Lat- 

7 j 

vian State Cargo and Passenger Steamship Line, in and 
to said vessels and the funds derived therefrom. In the 
course of such efforts affiant was appointed by the United 
States District Courts for the Southern and Eastern £)is- 
tricts of New York, as co-trustee of the vessels with which 
this litigation is concerned. As a result, your affiant Nvas 
and is familiar with the various matters involving i the 
affairs and management of said vessels. To the best of 
affiant’s knowledge, information and belief, there \lere 
not, at the time of the promulgation of the annexed de¬ 
crees, any interests of any American nationals in oif to 
said vessels, and at the present time there are no claims 
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or debts or interests by or of any American nationals in 
or against said vessels or the proceeds thereof. 

Your affiant is informed and believes that a substantial 
question of Latvian law may exist herein, as to the ca¬ 
pacity of the pre-nationalization owners of the three ves¬ 
sels involved in this litigation. The Latvian Shipping 
Company, which is alleged to have owned the vessels prior 
to the nationalization, was an entitv which under the 
Latvian law had some of the attributes of a corporation. 

Your affiant attaches hereto, as Exhibit Recht 3, a letter 
from the Secretary of State of the United States, 

51 dated May 28, 194S, addressed to one Nathan Skol- 
nik, which is pertinent to the issues herein. 

Your affiant knows of his own knowledge that the pres¬ 
ent government functioning in Latvia as the Latvian 
Soviet Socialist Republic is the same government that 
was established in Latvia in 1940. 

Charles Recht 

Sworn to before me this 
22nd day of October, 194S. 

Hyman Oppenheim 
Notary Public 

Leave to file granted Pine, J. 

10/25/48 

52 Filed Oct 25 1948 Harry M. Hull, Clerk 

EXHIBIT RECHT 1 

Declaration of the Latvian Saeima regarding 
nationalization of Banks and Large Enterprises 
Session of Saeima of July 22,1940 

The Saeima of the Republic of Latvia, fully responding 
to this just demand of the nation, decides to proclaim the 
nationalization of large commercial and industrial enter¬ 
prises and banks in the entire territory of Latvia. The 
Saeima declares all large commercial, industrial and trans¬ 
port enterprises, as well as banks with all their assets, as 
the estate of the entire nation, i. e., the property of the 
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State, with this moment. With this historic legislative act 
a new leaf opens in the history and national economy of 
the Latvian nation, circumstances are created for the |swift 
flourishing of the national welfare and happiness. 

The National Saeima is convinced that this decision is 
fully in the interests of the nation and the state. 

The National Saeima instructs the government tol pre¬ 
pare and to approve without delay a list of enterprises 
and institutions to be nationalized. 

| 
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EXHIBIT RECHT 2 

Decree of the Presidium of the Supreme Soviet of tJfe 
Latvian S. S. R . on Nationalization of Shipping 
Enterprises and Seagoing Ships and River-Boats 

October 5, 1940 

1. Pursuant to Article 6 of the Constitution of the 
Latvian S. S. R., to nationalize the shipping enterprises 
of juridical and natural persons, such as joint-stock Com¬ 
panies, partnerships and large-scale enterprises, togejther 
with their whole property, whatsoever it may consist of 
and wheresoever it may be, including deposits and cur¬ 
rent accounts in banks of the Republic and abroad, fur¬ 
ther, all rights belongings to such enterprises, such as 
claims to insurance sums, etc. 

The following are not subject to nationalization: 

(a) Not mechanically propelled seagoing craft wi:.h a 
capacity of not more than 50 tons. 

(b) Not mechanically propelled river-boats and inland 
craft with a capacity of not more than 5 tons. 

(c) Seagoing craft powered by engines of not more 
than 15 i. h. p. 

(d) River-boats and inland craft powered by engines 
of not more than 10 i. h. p. 

(e) Ships employed for fishing on a small scale, wljiich 
provide their owners with the necessary means of lining 
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(minimum income for existence) and those belonging to 
small enterprises operating on cooperative basis (workers 
artel) with the exception of the mechanically propelled 
ships, the total tonnage of which exceeds 20 registered 
tons. 

54 2. To fix the amount of compensation for the 
nationalized ships at 25% of their value. 

3. To charge the Council of People’s Commissars 
of the Latvian S. S. R. with the approval of the list of 
shipping enterprises subject to nationalization and with 
the fixing of the order of payment of compensation for 
the nationalized ships. 

4. This decree comes into force as from October 5th, 
1940. 

President of the Presidium of the 
Supreme Soviet of the Latvian S. S. R. 

A. Kirchenstein 

Secretary of the Presidium of the 
Supreme Soviet of the Latvian S. S. R. 

P. Blau 

55 Filed Oct 25 194S Harry M. Hull, Clerk 

EXHIBIT RECHT 3 

DEPARTMENT OF STATE 
WASHINGTON 

May 28, 1948 

In reply refer to 
DS 311.60P3/3-1648 
My dear Mr. Skolnik: 

The receipt is acknowledged of your letters of Novem¬ 
ber 14, 1947 and March 16, 1948 requesting information 
regarding the official representative of Latvian interests 
in the United States. You also make inquiry regarding 
the officer authorized to authenticate the death certificate 
of a Latvian national. 

As you may be aware, the United States Government 
has not recognized the incorporation of Latvia into the 
Soviet Union and continues to recognize the representa- 
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tives of the independent republic of Latvia accredited to 
this country. | 

With respect to procuring authenticated documents ifrom 
Latvia, the Department is suggesting to persons desiring 
such records that thev endeavor to communicate directlv 
or through an attorney with the person in that country 
who issues or certifies to such a document, have that per¬ 
son or attorney forward the document to the Soviet Min¬ 
istry of Foreign Affairs at Moscow with a view to obtain¬ 
ing its seal and signature, and submit the document in 
turn to the American Embassy at Moscow for authentica¬ 
tion. It should be understood, however, that the authenti- 

7 j 

cation of the American Embassy at Moscow is intended 
merely to assist in establishing the fact that the local 
official was acting as such in issuing the certificate arjd is 
not to be construed as involving a recognition by this 
Government of the right of the Soviet Governmenjt to 
exercise a sovereign authority in Latvia, and a statement 
to that effect is included in each such authentication. A 
fee of $2.00 will be charged by the American Embassy 
for this service in accordance with the Tariff of United 
States Foreign Service Fees. 

The delay in answering your intial inquiry is regretted. 
The matter was held up pending consideration of the gen¬ 
eral problem relating to the authentication of legal docu¬ 
ments executed before officials in Latvia and other Baltic 
States under the regime now exercising governmental 
functions therein. 

Sincerely vours, 

For the Secretary* of State j 
Francis B. Flaherty 

Acting Assistant Chief 
Division of Protective Services 

Mr. Nathan Skolnik 
Counselor at Law 
2 West 43rd Street, 

New York City, New York. 

# * # * 


I 
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Caption of This Case 
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MEMORANDUM OPINION 

This is an action under Section 9(a) of the Trading with 
the Enemy Act, as amended, 50 U. S. C. Appendix. De¬ 
fendant has moved for a summary judgment. The follow¬ 
ing facts are undisputed: 

In June 1940 the armies of Soviet Russia invaded and 
occupied the territory of the then Republic of Latvia. 
Thereafter a soviet form of government was set up in 
Latvia, and the new government incorporated Latvia into 
the Union of Soviet Socialist Republics. In the same year 
the soviet government of Latvia issued decrees “national¬ 
izing” Latvian shipping enterprises. These decrees in¬ 
cluded three ships then in private ownership, and purport¬ 
edly vested title thereto in the plaintiff, a corporate entity 
organized under the laws of the U. S. S. R. At the time 
of these decrees, none of these ships was in Latvian waters, 
and there was no physical seizure of them by the govern¬ 
ment of Latvia. In 1942 all of them were sunk. They 
57 were insured, and the proceeds of the insurance, to¬ 
gether with certain accrued earnings, were turned 
over to court-appointed trustees in New York. In 1943 
Latvia was occupied by the German armies, and defend¬ 
ant’s predecessor in office, by vesting orders, seized these 
funds. Plaintiff has claimed them by virtue of title to 
these ships under the “nationalization” decrees above men¬ 
tioned. Defendant has dismissed its claim, and this action 
lias ensued. 

The certificates of the Secretary of State, made a part 
of this record, disclose that the Lmited States does not 
recognize the Soviet regime in Latvia, nor the incorpora¬ 
tion of that country into the Union of Soviet Socialist Re- 
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publics, nor the legality of any of the acts or decrees of 
that regime. j 

It is defendant’s contention that the courts of the Ljnited 
States may not give effect to the decrees of a regiitne in 
Latvia which has not been recognized by the United States, 
and that plaintiff therefore has no title to the funds ip con¬ 
troversy. 

Questions of the recognition or non-recognition of for¬ 
eign governments are beyond the reach of the courts. 
They are committed exclusively to the political 
of government, and the courts are bound by i 
thereon. This rule is equally applicable to de 
facto recognition. Guaranty Trust Co. v. United Sthtes, 
304 U. S. 126, 137, 138. Lehigh Valley R. R. Co. v. State 
of Russia, 2 Cir., 21 F. 2d 396. As a corollary of this jirin- 
ciple, a court may not give effect to an act of an unrecog¬ 
nized government, for by so doing it would tacitly recogjiize 
the government, invade the domain of the political depjart- 
ment, and weaken its position. It would therefore appear 
that this court may not sustain the plaintiff’s title, which 
stems from an act of an unrecognized government, and be¬ 
ing without a title which can be upheld by the courts, its 
claim to property based thereon must fall. 

But it is not necessary to depend solely on deduction, un¬ 
supported by legal authorities, in reaching a decision ad¬ 
verse to the plaintiff. As early as 1822, the Suprehie 
58 Court had a similar question before it in the case of 
The Nueva Anna, 6 Wheat. 193. This was an appeal 
from the District Court of Louisiana, and involved cargcjes 
of two Spanish ships condemned by “a pretended court of 
admiralty at Galvestown . . . under the alleged authoriltv 
of the Mexican Republic.” The goods, after this proceed¬ 
ing, were brought into the port of New Orleans and libeled 
by the original Spanish owners in the District Court. Thjat 
court decreed restitution to the original owners, and tljie 
captors appealed to the Supreme Court, which held that St 
“did not recognize the existence of any court of admiralty 
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sitting at Galvestown . . . nor had the government of the 
United States hitherto acknowledged the existence of any 
Mexican republic or state at war with Spain; so that the 
court could not consider as legal, any acts done under the 
flag and commission of such republic or state.” 

Passing to recent authority, the United States Court of 
Appeals for the 3d Circuit had the identical question before 
it in 1944 in The Maret, 145 F. 2d 431. In that case it was 
established that after the armies of the U. S. S. R. occupied 
Estonia in 1940 the Soviet Socialist Republic of Estonia 
was created. This Government promulgated decrees pur¬ 
porting to nationalize ships of Estonian registry, and by 
proclamation The S. S. Maret, one of such ships, was pur¬ 
portedly transferred to the Estonian States Steamship 
Line organized by the People’s Commissar of the Maritime 
Fleet. The Soviet Socialist Republic of Estonia had not 
been recognized by the United States. The Court, in an 
opinion by Judge Biggs, held, on the question of the own¬ 
ership of The Maret, that “when the fact of non-recogni¬ 
tion of a foreign sovereign and non-recognition of its de¬ 
crees by our Executive is demonstrated . . ., the courts of 
this country may not examine the effect of decrees of the 
unrecognized foreign sovereign and determine rights in 
property, subject to the jurisdiction of the examining court, 
upon the basis of those decrees.” The court referred to 
and relied heavily upon the doctrine announced by the Su¬ 
preme Court in United States v. Pink, 315 U. S. 203, de¬ 
cided in 1942. That case is the converse of the instant case, 
but the principle announced therein would appear to be 
conclusive of the question here involved. In the 
59 Pink case the executive had decided, as part of the 
settlement with Russia in 1933, to permit the appli¬ 
cation of the Russian nationalization decrees to property 
located in New York. That determination with respect to 
these decrees was expressed in the recognition of the soviet 
government as the government of Russia and the concur¬ 
rent Litvinov Assignment. The Supreme Court, speaking 



through Mr. Justice Douglas, held that that determination 
was binding on the Court, and that the power of the execu¬ 
tive in the field of foreign relations is not limited t^ the 
“recognition” of foreign governments as manifested by 
the receiving or sending of diplomatic representatives), but 
includes the power “to determine the public policy of the 
United States with respect to the Russian nationalization 
decrees. . . . We would usurp the executive function i^ we 
held that that decision was not final and conclusive ii^ the 
courts.” Pp. 229, 230. 

The contention of plaintiff that it is entitled to “(just 
compensation under the Fifth Amendment to the Constitu¬ 
tion,” is untenable, by reason of the fact that this isj an 
action to recover property seized by the Alien Property 
Custodian and is not a suit for just compensation. PfluAger 
v. United States, 121 F. 2d 732, 73 App. D. C. 364, cert, de¬ 
nied, 314 U. S. 617. Becker Steel Co. v. Cummings, 296 
U. S. 74, cited by the plaintiff, is not to the contrary. Its 
contention that the ships in question, being ships at sea, 
were constructively part of the territory of Latvia and Sub¬ 
ject to its decrees, is not relevant to this case, as the doc¬ 
trine referred to “partakes more of the characteristic^ of 
personal than of territorial sovereignty.” Cunard S.j S. 
Co. v. Mellon, 262 U. S. 100, 123. Moreover, these conten¬ 
tions overlook the threshhold barrier that plaintiff has I no 
title recognizable by the courts to support it claim. T^he 
cases cited by plaintiff in respect of the treatment by |:he 
courts after the Civil War to acts of the Confederacy ^d 
the Confederate States are not apposite. 

The motion of defendant for summary judgment will 
therefore be granted. Counsel will submit judgment in Ac¬ 
cordance herewith. 

David A. Pine 

United States District Judge 


November 4th, 1948. 




60 


60 Filed Nov. 9 1948 Harry M. Hull, Clerk 

JUDGMENT 

This action came on to be heard on the Defendant’s Mo¬ 
tion for Summary Judgment and was argued by counsel, 
and, due consideration thereof having been had, it is hereby 
ORDERED, ADJUDGED, and DECREED that Defend¬ 
ant’s Motion for Summary Judgment be and hereby is 
granted and that judgment be and hereby is entered for 
the Defendant, with costs. 

David A. Pine 

United States District Judge 

November 9,1948 
No objection as to form. 

Horace S. Whitman 

Attorney for Plaintiff 

• • • • 
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NOTICE OF APPEAL 

Notice is hereby given that the Latvian State Cargo and 
Passenger Steamship Line, plaintiff above named, hereby 
appeals to the United States Court of Appeals for the Dis¬ 
trict of Columbia Circuit from the final judgment dismiss¬ 
ing the case entered in this action on the 8th day of No¬ 
vember, 1948. 

Horace S. Whitman 
Horace S. Whitman, 

Attorney for Appellant, 
Latvian State Cargo and 
Passenger Steamship Line 

Copy to 
C.eo. B. Searls 
Dept, of Justice 
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I 

Appeal from the District Court of the United States 
for the District of Columbia 


APPELLANT’S BRIEF 

(Figures in parenthesis refer to pages of the Joint 
Appendix to the Briefs.) 


Jurisdictional Statement 

This action was brought in the Federal Court for the 
District of Columbia pursuant to Section 9(a) of the Trad¬ 
ing With The Enemy Act, October 6, 1917, Chapter 106, 
Section 9,40 Stat. 419, with Amendments thereto. U. S. C- A. 
Title 50, War Sec. 9(a) p. 241. That court granted defekd- 
ant’s motion, before answer, for summary judgment and 
judgment was entered therein for defendant (4, 60). 

This appeal by plaintiff is taken pursuant to Title h.7, 
Section 101 of the District of Columbia Code. 
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Statement of the Case 

Plaintiff seeks to recover under Section 9(a) of the 
Trading With The Enemy Act, a fund amounting to almost 
$1,200,000, of which it claims to be the owner, which the 
Alien Property Custodian seized by vesting orders 
dated August 6, 1943 and September 4, 1943 (10), and 
which is now in the hands of the Attorney General, as his 
successor (2-3). The fund represents the proceeds of in¬ 
surance and earnings of three vessels of Latvian owner¬ 
ship and registry, the “Abgara”, the “Ciltvaira” and 
“Regent”, which were sunk in 1942 by enemy action (8- 
10, 27-30). At the time of seizure, the fund was in the 
possession of Charles Recht and Joseph G. Kearns, as 
trustees, by appointment in February 1941, in respect of 
the first two vessels, by the United States District Court 
for the Southern District of New York, and in respect of 
the third, by the United States District Court for the East¬ 
ern District of New York (27). Charles Recht, one of the 
trustees, was also at that time, and since the middle of 1940 
has been and is now, the attorney in fact and at law of 
plaintiff (14, 16). Mr. Recht and Mr. Kearns were ap¬ 
pointed trustees in the course of libel proceedings against 
all three vessels in which plaintiffs and others who claimed 
to be the owners of the three vessels or their agents were 
parties (27). Messrs. Recht and Kearns operated these 
vessels until they were sunk in 1942 (38) and earned sub¬ 
stantial monies as a result of their operations. Whoever 
ultimately obtains the fund in question will derive a sub¬ 
stantial benefit that accrued from the operation of these 
vessels by the trustees. 

The trustees were appointed to permit the orderly ad¬ 
judication in the courts of the ownership of the ships as 
between the principals of the co-trustees. Indeed, Judge 
Galston had held that the former Latvian Consul might 
not intervene in the proceedings, and, taking cognizance of 
the sinking of the SS Regent, had directed “the trustees to 
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hold the trust fund intact, and pending the entry of a final 
decree, to make no disbursements therefrom of any kind 
except on application to the court”. (See S.S. Regent, 47 
F. Supp. 995, 997 (1942).) 


The seizure of the fund bv the Alien Property (Cus¬ 
todian was based on the theory that the ownership of the 
three vessels (and the proceeds derived from them in the 
hands of the trustees) was vested in persons or claimants 
who, though of Latvian nationality and residence, vfere 
deemed enemy nationals because Latvia was at the tim<^ of 
the seizure in July and September, 1943, occupied by Cjrer- 
manv, an enemy nation, which, however, was expelled there¬ 
from one year later in 1944. Plaintiff challenges the legal¬ 
ity of the seizure. 


Ownership of the Vessels 

It is claimed in the moving papers that three individuals, 
Janis Zalcmanis, Janis Freimanis and Karlis Jansons, citi¬ 
zens and residents of the Republic of Latvia, organized a 
partnership known as the Latvian Shipping Company with 
headquarters in Riga, and that this partnership owned, 
managed and operated the two ships, “Abgara” and “CiLt- 
vaira”, each partner owning one-third interest in each stiip, 
and that Freimanis was the sole owner of the third vessel, 
the “Regent” (38, 40, 42). 

In the findings of fact of Mr. Harry LeRoy Jones, Chief 
Hearing Examiner, in prior proceedings herein, it is stated: 

“On March 20, 1935 and January 21, 1937, the 
“Ciltvaira” and the “Abgara” -were registered as 
owned by the three individual partners with the di¬ 
vision of the Maritime Department of the Ministry 
of Finance of the Latvian Government. Th^ir 
ownership appeared in the official Latvian Govern¬ 
ment publication ‘List of Latvian Maritime Vessels 
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up to January 1,1940’, which was the last list issued 
by the Government of the Republic of Latvia prior 
to the occupation of Latvia by the military forces of 
the Soviet Union in June 1940.” 

The “Regent” was likewise registered as a Latvian 
vessel. The Latvian Shipping Company (45), has, accord¬ 
ing to Reclit’s affidavit (52), aspects of a corporation. At 
any rate, whether it is a partnership, a corporation or an 
association, it was a Latvian business entity, having its 
headquarters, and seat of operations—its situs—in Latvia 
(51). 

Status of the Latvian Government 

Since June 1940, the Latvian Socialist Soviet Republic 
has been functioning as a full-fledged government and since 
September 1940 it has been a member of the U. S. S. R., 
which is recognized de jure by the United States. The 
Latvian Socialist Soviet Republic and its incorporation in 
the U. S. S. R. has been recognized de jure by a number of 
governments and de facto by others, including Great Britain 
and Canada. 

This Court can take judicial notice, we respectfully sub¬ 
mit, of the facts as summarized in the statement of Mr. 
Mayhew, British Undersecretary of State for Foreign Af¬ 
fairs, in defending in debate on the floor of the House of 

i 

Commons, on May 23, 1947, the position of His Majesty’s 
Government in joining Canada to extend formal de facto 
recognition to the Latvian (and other Baltic) Soviet Re¬ 
publics : 

“Perhaps I can explain our position best if I give 
an entirely uncoloured and unvarnished brief history 
of the events since 1940. At the beginning of that 
year these States were independent neutral coun¬ 
tries. During the year they vrere accused by the 
Soviet Press of conspiring with certain other coun- 
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I 

I 


tries against the security of the U. S. S. R. Iji June 
of that year Soviet armed forces occupied th^ three 
countries. The existing Governments fell. Provi¬ 
sional governments took their place to draw up new 
electoral rolls and held fresh elections. This was 
done * * * The new Government elected made it 
their first task to send an appeal to Soviet Russia 
requesting incorporation * * # . 

“These requests were granted in August, 1940. 
The arrangements for the incorporation were car¬ 
ried out under the supervision of high Soviet officials 
* * * and the administrative pattern of these Baltic 
States was brought into relation with the acbjainis- 
trative pattern of Soviet Russia. Widespread na¬ 
tionalization measures were passed which ha<tl the 
incidental effect of eliminating British and foreign 
interests # * *. i 

I 

“The Soviet Press since then has contained state¬ 
ments by responsible Soviet authorities to the effect 
that the Baltic States are now incorporated pejrma- 
nently in Soviet Russia * * * Similarly these have 
established effective administrative control 'over 
these countries. No one on the other side has ques¬ 
tioned that. No one has suggested that there is| not 
effective administrative control over these States. 
That was begun seven years ago, and, with an inter¬ 
val, it has lasted seven years. There is no prospect 
at present of any change in that arrangement. 

“Therefore His Majesty’s Government have! re¬ 
cognized Soviet administration de facto. Therfe is 
no other sensible course for us to take. We hiave 
simply got to take the facts as they are.” 

(437 H. C. Deb. 55.2771-3); I 

(Hansard, May 23, 1947). j 
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Our own Government, although it has not recognized the 
Latvian Socialist Soviet Republic or its incorporation in 
the U. S. S. R. dc jure, has, nevertheless, referred to the 
Latvian Government as “now exercising governmental 
functions therein”, that is, in Latvia (55). 

If this be not “recognition”, it certainly is acknowl¬ 
edgment by the Department of State of the dc facto nature 
of the Latvian Government. Indeed, the court may take 
judicial notice of the dc facto nature of that Government, 
or at any rate, this must be assumed because, the complaint 
having been dismissed on motion, plaintiff was deprived 
of the opportunity to prove, as matter of fact, the dc facto 
character of the Government which it alleged (52). If the 
de facto nature of the Latvian Government be not accepted, 
then the judgment must be reversed so that plaintiff be 
given the opportunity to offer proof on that issue. 

In this context, it is most significant that, while not 
having withdrawn recognition of the diplomatic status of 
the former regime’s consular official, the Department has 
not certified that it recognizes de jure or otherwise, any 
group of individuals as lawfully entitled to act as the Gov¬ 
ernment of the (former) Latvian Republic. There is no 
&uch government. 


The Nationalization Decrees 

On July 22, 1940, the National Assembly of the Latvian 
Socialist Soviet Republic passed a decree nationalizing 
large commercial and industrial enterprises and declaring 
them the property of the State (51, 52, 56). 

On October 5, 1940, another decree was passed confirm¬ 
ing the nationalization of large-scale (including shipping) 
enterprises, excluding, however, small vessels not exceed¬ 
ing a capacity of fifty tons, upon compensation to the own¬ 
ers of 25% of their value, which was tax free (51, 53). 



Coming within the terms of these decrees are the shipping 
enterprises conducted by the Latvian Shipping Company 
and the three ships involved in this action. 

Plaintiff is a public corporation organized undpr the 
laws of the U. S. S. R. and Latvian Socialist Soviet Re- 
public and the representative of the Latvian State in jwhom 
title to these three ships has been vested pursuant to the 
above nationalization decrees (10, 28, 31, 33-43, 35-36). 

i 

i 

i 

The Log of the 3 Ships j 

At the opening of World War II in 1939 and prior 
thereto, these three ships were operating in Latvian Waters 
(46, 48, 49, 50). The record does not disclose the plrecise 
whereabouts of the three vessels in July 1940 wheti the 
tirst nationalization decree was passed but on October 5, 
1940, the date of the second nationalization decree^, the 
“Abgaba” was in Argentinian waters, and the ship 
“Ciltvaira” was on the high seas after loading a bargo 
in Brazil (45). The “Regent” appears to have bebn in 
drydock in the Port of New York in September, 1940 (45-6). 
After the nationalization decree of October 5, 1940, th^ first 
two ships came to the Port of New York and, as already 
stated, all three ships became the subject of libel proceed¬ 
ings by Charles Recht, as attorney in fact and at lay for 
the plaintiff, and in these proceedings, Mr. Recht aneji Mr. 
Kearns were appointed as trustees of all three ships (27-8). 

Plaintiff claims to be the owner of these three vessels 
and the insurance proceeds and earnings thereof as succes¬ 
sor in title to the above-named three persons and| the 
Latvian Shipping Company by operation of the nationali¬ 
zation decrees of the Latvian government in July and Oc¬ 
tober of 1940 (10, 33-43, 35-6). j 

The Court below held that, since neither the Latvian 
government nor its decrees were recognized by the United 
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States government, the above nationalization decrees were 
not enforceable in our Courts—a result which, it was 
claimed, was necessitated by the ruling in United States 
v. Pink , 315 U. S. 203—and accordingly dismissed plain¬ 
tiffs’ claim of ownership (56-9). 


Statement of Points on Appeal 

Point 1: Personal and property rights established by 
a de facto government as to its own nationals 
subject to its jurisdiction are conclusive as to 
such rights everywhere, and de jure recognition 
or non-recognition of such government for dip¬ 
lomatic purposes is irrelevant in respect to en¬ 
forcement of such property rights. 

Point II: The Office of Alien Property may not, having 
divested plaintiff’s agent of the fund, question 
the lawfulness of plaintiff’s title. 

Point III: Questions of fact, which cannot be fairly re¬ 
solved on this record, require that this motion 
for summary judgment be denied. 


Summary of Argument 

The nationalization decrees of the Latvian Government 
transferred to plaintiff title to the three ships in question. 
The fact that the Latvian Government was and is not recog¬ 
nized by the United States is immaterial. It was and is a 
de fa-cto government and the Court will either take judicial 
notice of that fact or reverse and give Appellant an oppor¬ 
tunity to offer proof thereof. The decrees of a de facto 
government are given the same effect in our courts as those 
of a recognized government and nothing decided by Pink v. 
U. S., 315 U. S. 203, is to the contrary. 
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The three vessels, at the time of nationalizatioh, flew 

1 

the Latvian flag. Thev were Latvian vessels and were 

• | 

owned and operated by Latvian nationals and, while on the 
high seas or in a foreign port, arc deemed to be witljdn the 
territory or jurisdiction of Latvia and subject to itjs laws 
in like manner as if they were physically present within the 
territory of the Latvian State. 

I 

The nationalization decrees involved here are enforce¬ 
able in our courts because they do not affect America|n citi¬ 
zens, American rights or American law and because they 
deal exclusively with property of Latvian nationals Vithin 
the jurisdiction and subject to the laws of the Latvian Gov¬ 
ernment. In such cases, the settled rule of our courts is to 
enforce the foreign law. The refusal to enforce the nation¬ 
alization decrees because of the non-recognition of th^ Lat¬ 
vian Government was error. 

At the time of the seizure, the funds representing the 
insurance proceeds and earnings of the vessels, were }n the 
hands of the Trustees appointed by the Court, one of ^vhom 
was plaintiff’s attorney-in-fact. The Trustees had title 
good against the world and the Government may not, ih this 
action, question the title of the Trustees and plaintiff, one 
of their principles. 

In any event, there are questions of fact and mixed ques¬ 
tions of fact and law which necessitate a trial for their 
adequate and proper resolution. Granting summary judg¬ 
ment was thus improper. 
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ARGUMENT 
POINT I 

Personal and property rights established by a de facto 
government as to its own nationals subject to its juris¬ 
diction are conclusive as to such rights everywhere, 
and de jure recognition or non-recognition of such 
government for diplomatic purposes is irrelevant in 
respect to enforcement of such property rights. 

The position of the Government, which was adopted by 
the Court below, is that the decrees of a government not 
recognized by the United States have no validity in our 
courts. 

The Latvian Government, the argument runs, is not 
recognized by the United States; therefore, plaintiff’s title, 
which is based on a decree of that country, is not valid in 
our courts. This result is supposed to follow from the 
decision in U. S. v. Pink, 315 U. S. 203 (56-9). 

Appellant’s position is that the syllogism is fallacious 
in logic and in law and that the Pink case does not require 
commission of this two-fold error. 


The Status of Foreign Law in Our Courts 

(a) The Legislation of Recognized Governments 

1. In Fraenkel & Co. v. L’Urbiane Fire Ins. Co. (251 
N. Y. 243, 167 N. E. 430), a German firm, having an office 
in Paris, had a contract with defendant, a French insur¬ 
ance company, to procure for it insurance in the United 
States. By arrangement with the German firm, plaintiff, 
a New York corporation, procured this insurance and be¬ 
came entitled to one-half of the earned commissions. Dur¬ 
ing World War I, the French Government nullified all con¬ 
tracts, and forbade all trading, with German nationals. In 
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a suit by plaintiff for commissions earned in this country, 
before and after the decree, the French company [set up 
the French legislation as a defense. The court regarded 
the decree as confiscatory and declined to give effeejt to it. 

2. In Direction der Disconto-G v. U. S. Steel Cory. 
(267 U. S. 22), the British Alien Property Custodian, pur¬ 
suant to British law, seized shares of stock of the U. S. 
Steel Corp. held by British banks as the property of plain¬ 
tiff, a German Bank. The Supreme Court recognized the 
validity of this seizure and ruled that the Steel Corpora¬ 
tion was bound to issue new shares to the British Custodian 
and not to the German Bank, the former owner. The Court 
said (p. 28): j 

“But the question who is the owner of the pape|r (the 
shares of stock) depends upon the law of the place 
where the paper is * * # upon the things done being 
sufficient by the law of the place to transfer the 
title * # * the things done in England transferred the 
title to the Public Trustee by English law.” 


Both decrees were confiscatory and both governihents 
were recognized, yet one decree was enforced an<J the 
other not. The basic difference in the cases—and the [basic 
explanation of the variant decisions—is that the Ftench 
decree sought to operate on an asset that was already wiithin 
the local jurisdiction, and already enjoyed the protection 
of local law when the foreign decree was passed, whereas 
the British Decree operated on an asset wffiich, at the [time 
of its passage, was within British jurisdiction andl not 
within the jurisdiction of our courts. 

The same rule applies to the legislation of sister states. 
Extrinsic legislative transfers by one state affecting prop¬ 
erty located in another will not be enforced in the second 
state but they will be enforced, if no property within, the 
second state is involved. 
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Security Trust Co. v. Todd, 173 U. S. 624; 

Hervey v. Rhode Island Locomotive Works, 93 
U. S. 664; 

Home Insurance Co. v. Dick, 281 U. S. 397. 

In the Dick case, the court said (p. 410): 

“We need not consider * * * how far it (the state) 
may go in refusing to lend the aid of its courts to 
the enforcement of rights acquired outside of its 
borders. It (the state) may not abrogate the rights 
of parties beyond its borders having no relation to 
anything done or to be done within them.” 

3. Of interest in this connection are Zimmerman v. 
Sutherland, 274 U. S. 253 and Deutche Bank v. Humphrey, 
272 U. S. 517, contrasted with Hicks v. Guinness, 269 U. S. 
71 and Sutherland v. Mayer, 271 U. S. 272. 

In the first two cases, the court applied the foreign 
law (of Austria and Germany, enemy countries) to bank 
deposits because no element of the transaction took place 
in the United States. In the last two cases, the local law 
was applied because the property involved was located, or 
important elements of the transaction took place, in this 
country. 

In the Zimmerman case, supra, the court said (p. 255): 

“The only primary obligation was that created by 
the law of Austria-Hungary, and if by reason of an 
attachment of property or otherwise the courts of 
the United States also gave a remedy, the only thing 
they could do with justice was to enforce the obliga¬ 
tion as it stood, not to substitute something else that 
seemed to them about fair.” 

In the Humphrey case, supra, the court said (p. 518): 

“In this case, unlike Hicks v. Guinness, 269 U. S. 271, 
at the date of the demand the German bank had no 
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duty to the plaintiff under our law. It was nolt sub¬ 
ject to our jurisdiction and the only liability that it 
incurred by its failure to pay was that wliicjh the 
German law might impose. It has incurred no ad¬ 
ditional or other one since. A suit in this country is 
based upon an obligation existing under the foreign 
law at the time when the suit is brought, and the 
obligation is not enlarged by the fact that the creditor 
happens to be able to catch his debtor here.” ! 


(b) The Legislation of Unrecognized Governments 

1. The Russian Revolution and the nationalization poli¬ 
cies of the Soviet government gave rise to many cases which 
discuss the effect in our courts of its nationalization decrees. 
Typical of them—where the Soviet decrees were not en¬ 
forced—are: j 

Russian Ins. Co. v. Stoddard, 240 N. Y. 149j 147 
N. E. 703; 

Petrogradsky, etc. Bank v. National City Bank, 
253 X. Y. 23; 170 X. E, 479; 

Vladikavkazki Ry. Co. v. N. Y. Trust Co., | 263 
X. Y. 369,189 X. E.456; j 

Banque de France v. Equitable Trust Co. i 33 
F. (2) 202. j 

I 

However, in each case, as in the Fraenkel case, supra, 
the foreign decrees sought to operate upon property—a 
bank deposit, local assets of an insurance company—already 
situated within the jurisdiction of the State of Xew York. 
As the court put it, in the Petrogradsky case, supra, (p. 2|9): 

i 

“We do not recognize the decrees of Soviet Russia 
as competent to divest the plaintiff of the title to jjmy 
asset that would otherwise have the protection of <j)ur 
law * * * (p. 41). The case comes down to this. I A 
fund is in this state with title vested in the plaintiff 
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at the time of deposit. Nothing to divest title has 
ever happened here or elsewhere.” 

This was the fundamental ground of the New York 
decisions, namely, that the asset sought to be affected by 
the decrees was within the jurisdiction of the court and 
already enjoyed the protection of the local law when the 
decrees were passed, and not because the decrees were con¬ 
fiscatory or that the Soviets did not enjoy diplomatic recog¬ 
nition. The result would have been the same if the Soviets 
had been recognized and the decrees had not been confisca¬ 
tory but merely differed from the local law. 

Thus, in the Vladikavkazki case, supra, the court said 
(p. 379): 

“The fact that the present Russian government was 
not recognized was not the basis of our refusal to 
give effect to its decrees • * * Prior to recognition, 
we clearly intimated that our decision would have 
been the same if at the time recognition had been 
granted.” 

In Dougherty v. Equitable Life Assur. Soc., 266 N. Y. 
71, 193 N. E. 897. Judge Lehman stated (p. 106) : 

“Recognition did give the Soviet Government under 
our law an international standing which it did not 
have before. Even so, we have applied the same test 
after recognition as before and have refused to give 
extra-territorial effect to a Soviet decree of confisca¬ 
tion, though recognition had ‘validated’ all its de¬ 
crees. (Citing the Vladikavkazki case.) 

We thus see that in all the cases where the Soviet 
nationalization decrees were not enforced the asset involved 
was already within the jurisdiction of the New* York courts 
at the time these decrees were passed. 
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2. However, Salimoff <£ Co. v. Standard Oil Co. (262 
N. Y. 220, 186 N. E. 679) enforced, before recognition, the 
validity of the Soviet nationalization decrees where the 
asset involved was within the jurisdiction of the Soviets. 
The Soviet government in Russia sold the defendapt oil 
which it had nationalized. Plaintiffs, Russian nationals 
and the former owners of the oil, sued for conversion of 
their property on the ground that it was against the pjnblic 
policy of our courts to recognize the confiscatory decrees of 
the unrecognized Soviet government and that that Jgov- 
ernment, by its confiscation, did not acquire and couk} not 
transfer to defendant any title to the oil, wdiich our courts 
would recognize. In dismissing the complaint, the court 
ruled: 

1) Non-recognition does not bar the court from deter¬ 
mining that the Soviet Government functioned as a 
de facto Government. 

2) The decrees of such a de facto Government affecjting 
its nationals and covering property within its juris¬ 
diction are acts of a sovereign power and such laws 
and acts wdll not be questioned by our courts. 


3) Non-recognition did not bar the court from giving 
full validity to the Soviet confiscatory decrees, j 

4) The Soviets had the legal power to nationalize their 
oil industry, seize the oil, sell it to defendant, ^nd 
convey to defendants a good title which our coiirts 
would honor. 


The court said (p. 224): 

“It follows that the question as to the validity of 
acts and decrees of the regime, not the subject of 
diplomatic recognition, becomes a matter to be de¬ 
cided by the courts in an appropriate case. * 4 * 
(p. 226) ‘Recognition does not create the State’ * j* * 
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it simply gives to a de facto state international 
status * * *. The courts may not recognize the Soviet 
Government as the de jure government until the State 
Department gives the word. They may, however, say 
that it is a government” de facto * * * (p. 225). What 
ever may be said of the propriety or justice of the 
nationalizing decrees promulgated by the Soviet Gov¬ 
ernment of Russia, those decrees were made by the de 
facto force and effect and binding upon all Russian 
nationals * * * (p. 227) According to the law of na¬ 
tions, it (U. S. S. R.) did no legal wrong when it con¬ 
fiscated the oil of its own nationals and sold it in 
Russia to the defendant. Such conduct may lead to 
governmental refusal to recognize Russia as a coun¬ 
try with which the United States may have diplo¬ 
matic dealings. The confiscation is none the less 
effective. The government may be objectionable in 
a political sense; it is not unrecognizable as a real 
governmental power which can give title to property 
within its limits. * * * (p. 228) Non-recognition is 
no answer to defendant’s contention, no reason for 
regarding as of no legal effect the laws of a unrecog¬ 
nized government ruling by force as the Soviet Gov¬ 
ernment in Russia concededly was.” 

In the Dougherty case, supra , Judge Lehman, speaking 
of the Salhnoff case, said (p. 105): 

“In that case we held that even confiscatory de¬ 
crees of an unrecognized de facto government result 
in the vestment of title to property which had a situs 
in the territory subject to the sway of the unrecog¬ 
nized government. ’ ’ 


In the Salim off case the confiscatory legislation of an 
unrecognized government was enforced in our courts in 
like manner as the legislation of a recognized government 
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was enforced in the Disconto case, supra. In this respect, 
recognition or non-recognition was wholly immaterial. 

Oetjen v. Central Leather Co., 246 U. S. 297, recognized 
the legality of the confiscation in Mexico of a quantity of 
hides by the revolutionary government of General Car¬ 
ranza. 

| 

Ricaud v. U. S. Metal Co., 246 U. S. 304, applied the 
same rule to an American citizen who was not a resident 
of Mexico and whose property had been similarly appro¬ 
priated by a General of the Carranza forces. 1 

Underhill v. Hernandez, 168 U. S. 250, applied the same 
rule to the governmental acts of the revolutionary fprces 
in Venezuela. 

It is true that at the time of the suits the revolutionary 
governments involved in these three cases had been recog¬ 
nized by the United States but the rule is applicable to 
unrecognized de facto governments as well. In the Her- 
nandez case, the court said (p. 252): 

“Every sovereign state is bound to respect thi in¬ 
dependence of any other sovereign state and 1 the 
courts of one country will not sit in judgment op the 
acts of another done within its own country. Redjress 
of grievances by reason of such acts must be obtained 
through the means open to be availed of by sovereign 
powers as between themselves. 

“Nor can the principle be confined to lawful or recog¬ 
nized governments or to cases where redress -can 
manifestly be had through public channels. The 
immunity of individuals in suits brought in foreign 
tribunals for acts done within their own states] in 
the exercise of governmental authority, whethefi as 
civil officers or as military commanders, must neces¬ 
sarily extend to the agents of governments ruling 
by paramount force as matter of fact.” (Italics ou]rs) 

I 

I 
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Professor Borchard stated, concerning the Oetjcn case, 
supra, in 31 American Journal of International Law, 676, 
as follows: 

“The mere fact that the Villa faction was a de facto 
government made the Mexican confiscation unchal¬ 
lengeable in our courts. The subsequent recognition 
of Carranza, Villa’s chief, bad no relation to the 
question.” 

A leading case in the United States Supreme Court di¬ 
rectly in point, is U. S. v. Insurance Companies, 89 U. S. 99. 
In that case two insurance companies had been chartered 
and incorporated in the State of Georgia in 1861 and 1863, 
while that state was operating under the Secessionist Gov¬ 
ernment. 

It hardly needs to be pointed out that the Secessionist 
Government of Georgia was never recognized as a de jure 
government by the United States. On the contrary, such 
Government was deemed to be in rebellion and without any 
diplomatic standing whatever. One of the insurance com¬ 
panies brought an action against the United States Govern¬ 
ment for cotton owned by that company and sold or de¬ 
stroyed by the Union Army at Savannah in 1864. The 
United States Supreme Court held that the insurance com¬ 
pany was entitled to recover the value of that cotton. 
Speaking of the Georgia Government, the Court said: 

“If not a legislature de jure it was at least a legis¬ 
lature de facto. It was the only law making body 
which had any existence. Its members acted under 
color of office * * 

To the same effect are the following: 

Texas v. White, 74 U. S. 732; 

Maureen v Insurance Co., 72 U. S. 1; 

McLeod v. U. S., 229 U. S. 416; 

Keith v. Clark, 97 U. S. 454; 

Baldy v. Hunter, 171 U. S. 388. 
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This, of course, is a fundamental basis of distinction of 
such cases as the Nueva Anna, 6 Wheat. 193 (1821) oh which 
reliance is placed by the Court below. There was involved 
the validity of a condemnation by a prize court of Mexican 
revolutionists; no evidence of de facto existence of tljie state 
had been adduced to the court; there was no basi^ wdiat- 
ever on which the court could have found the existence, 
de facto, of the purported Mexican Republic underj which 
the seizure was claimed to have been made. Indeed,! as the 
history of the times discloses, when the revolutionists did 
in fact achieve their independence late in 1821, the^r first 
de facto state assumed the form and trappings of an inde¬ 
pendent empire (account in Encyclopedia Britaniea|) and 
persisted as such until 1824. 


Recognition and the Courts 

Whether a government is to receive diplomatic recogni¬ 
tion is a political question but the effect to be given jo the 
decrees of a recognized government is a judicial question. 
In Guaranty Trust Co. v. United States, 304 U. S. 12o, the 
court said (p. 138): 


“Its action (of the Executive) in recognizing a 
foreign government # * # is conclusive on all domestic 
courts which are bound to accept its determination, 
although they are free to draw for themselves its 
legal consequences in litigation pending before 
them.” (Italics ours.) 

Recognition does not require the courts to enforce auto¬ 
matically the decrees of a recognized government. In the 
Fraenkel case, supra, the decree of the recognized Friench 
Government was not enforced. 

I 

Although the non-recognition of a government is a polit¬ 
ical decision, the de facto existence of such a government 
and the effect to be given to its decrees is a judicial qqes- 

i 
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tion (Salimoff case, supra). In this respect, the decrees 
of recognized and non-recognized governments are dealt 
with on equal terms. 

The opinion in the Salimoff case quotes a communica¬ 
tion by the Department of State to the effect that the De¬ 
partment (1) does not recognize the Soviet Government; 
(2) acknowledges that the Soviets exercise governmental 
control of Russian territory, and (3) that non-recognition 
is based not on the lack of such control but “on the other 
grounds’*. Another communication by Secretary Hughes 
(and this is found in the record though not referred to in 
the opinion) is to the effect that: 

“the question as to the validity of acts and decrees 
of an unrecognized regime would appear to be a matter 
to be decided by the courts in an appropriate case.” 

This is a correct statement of the law and in the Salimoff 
case, notwithstanding the then non-recognition of the Soviet 
Government, the Court gave judicial effect to the decrees 
of that then unrecognized government. 

The similarity of the case at bar to that of the Russian 
Volunteer Fleet v. United States, 282 U. S. 480 is apparent 
from the following quotations from the opinion of Chief 
Justice Hughes: 

“The petition, filed in October, 1924, alleged that 
under the petitioner ‘is a corporation duly organized 
under, and by virtue of, the laws of Russia’ (p. 487) 
* • * On the submission of that motion, the petition 
was dismissed. The court of claims held that, as 
the United States government had not recognized the 
Union of Soviet Socialist Republics in Russia, the 
petitioner was not entitled to maintain its suit (p. 
488) * * * With respect to the matter of recogni¬ 
tion, the government appends to its brief a letter of 
the Secretary of State of the United States, under 
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date of December 5, 1930, stating that “the provi¬ 
sional government of Russia, the successor qf the 
imperial government of Russia, was recognized by 
the government of the United States on Mar^h 22, 
1917;” that, “according to the Department \s in¬ 
formation, the provisional government of Russija was 
overthrown by an armed uprising which took place 
in the early part of November, 1917”, and that|“the 
government of the United States has not extended 
recognition to any regime established in Russia 
subsequent to the overthrow of the provisional gov¬ 
ernment. (p. 489) * # * As the facts alleged iji the 
petition were admitted by the motion to dismiss, the 
allegation that the petitioner is a corporation duly 
organized under the laws of Russia stands unchal¬ 
lenged on the record, (p. 489) * * * As alien friends 
are embraced within the terms of the Fifth Amend¬ 
ment, it cannot be said that their property is j sub¬ 
ject to confiscation here * * * that the right df an 
alien friend to recover just compensation should 
not be defeated or postponed because of the lack of 
recognition by the government of the United States 
of the regime in his country.” 

This similarity to our case is apparent from the above 
quotations. There the action was summarily dismissed 
because of non-recognition; there the plaintiff was not gjwen 
the opportunity to present or prove its case; there the 
State Department also furnished letters showing hon- 
recognition. In the Volunteer Fleet case, there was a 
“taking” to bring the case within the protection of the 
Fifth Amendment. What the Court did in the Volunteer 
Fleet case was to reverse the dismissal in order that the 

. i 

plaintiff should be able to prove its case and not be sum¬ 
marily denied relief. Historically, the constellation of events 
which preceded dismissal of the Russian Volunteer Fleet 
case is almost identical with our period. The political arm 
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of the Government submitted to the Court its finding on 
non-recognition and the Court below, without inquiry into 
the legal implications of that lack of recognition, dismissed 
the case in the first instance. The Supreme Court reversed 
that decision in order to give the plaintiff the opportunity 
properly to prove its case and to present all the issues for 
the court’s determination. 

The courts have recognized that where property is 
taken by the Alien Property Custodian that the 5th Amend¬ 
ment to the Constitution applies, and Section 9 (a) of the 
Alien Property Custodian Act has been held to bring it 
within that amendment. 

Becker Steel Company of America v. Cummings, 
296 U. S. 74; 

Cummings v. Deutsche Bank, 300 U. S. 115. 

Prof. Jessup, now America’s Ambassador at large, in 
40 American Journal of International Law, quotes this 
statement by the Belgian Foreign Minister (p. 171): 

“If the Belgian courts, judging in the plentitude of 
their independence, decided that Russian legislation 
today could produce certain effects in Belgium, the 
Government has not seen in that fact any opposition 
to the policy of non-recognition of the Government 
of the U.S.S.R. which it has followed.” 

In the light of the foregoing, the position of the State 
Department that it does not recognize the present Latvian 
Government is an appropriate statement on a political 
question but the additional statement that the Department 
does not recognize the validity of the Latvian decrees 
adds nothing to the force of the first declaration or, if it 
purports to do so, would seem to be an invasion of the judi¬ 
cial function of the court. 
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In the Stoddard case, supra, the court said (p. 158): 

“It (the Executive) cannot determine how fhr the 
private rights and obligations of individuals are 
affected by acts of a body not sovereign or with ftvhich 
our government will have no dealings. That question 
does not concern our foreign relations. It i|s not 
a political question, but a judicial question.” 


This position was more explicitly stated in Anderson v. 
N. S. Transandine, etc. (289 N. Y. 9 at pp. 15 and 20, 43 
N. E. (2d) 502), with respect to a communication b^~ the 
State Department as to the effect of a decree by the Dutch 


Government in exile. Judge Lehman stated (p. 15): 

“The scope and the effect within this State of a 
decree promulgated by the recognized government 
are judicial questions, just as the scope and effect of 
the law of any long-established and recognized 
friendly foreign government, like that of England, 
would be judicial questions. The certification was 
not intended to withdraw from the court jurisdiction 
or right to determine those questions, just as it 
would decide other judicial questions, without ad¬ 
vice or suggestion from the political branch of the 
government.” 


In connection wuth this case, Prof. Jessup stated in 40 
American Journal of International Law 171: 

“In that suggestion, the State Department in elffect 
undertook to tell the court how 7 it should determine 
certain questions of hrw, but the New York Cjourt 
of Appeals properly reached its owm conclusion as 
to the legal rules applicable.” 

Banco De Espana v. Federal Reserve Bank, 114 P (2d) 
438, was a suit by the plaintiff bank to recover silver wjhich 
the United States bought from the Spanish Republican 
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Government in 1938, which had been appropriated by that 
Government from the plaintiff. The Federal Reserve Bank 
accepted and paid for the silver notwithstanding notice 
by the plaintiff that it was the owner. There was a declara¬ 
tion by the Secretary of the Treasury on behalf of the 
Executive to the effect that our Government regarded the 
title of the Spanish Government good and the transaction 
valid. The court held that this declaration was not binding 
upon the court and said (p. 442): 

“The courts will leave for the Executive the deter¬ 
mination of all political issues in the international 
field; this means such matters as the recognition of 
new governments or the making of treaties, not the 
direct determination of questions of property.” 

Controlling Principles 

The following propositions are implicit in the foregoing 
cases: 

(1) The diplomatic recognition or non-recognition of 
a foreign government is irrelevant to a determination of 
the legal value which our courts will assign to the legisla¬ 
tion of such a government. 

(2) Notwithstanding the lack of diplomatic recognition, 
the courts may inquire into and determine for themselves 
whether the legislation before it is that of a government 
de facto . 

(3) Where the asset is within the jurisdiction of the 
court and already enjoys the protection of our law, our 
courts will refuse to give legal validity to the subsequent 
legislation of a foreign government whether recognized or 
not and whether confiscatory or not, and this rule applies 
with equal force to the legislation ot a sister state. 
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(a) In such a case a competing foreign rule is rejected, 
not because it is confiscatory or is the act of an unrecog¬ 
nized Government (it would receive like treatment even if 
it were not), but because the foreign law is irrelevant. No 
court will permit its own law, governing property jwithin 
its jurisdiction, to be displaced by foreign law, whatever its 
nature and whatever its source. However, where, as in the 
Disconto and Salimoff cases, the asset involved is ydthin 
the foreign jurisdiction, and not within the jurisdiction of 
our courts, and no American rights are involved, there is 
no local rule governing the foreign asset and our loc^l rule 
in such a case is to enforce the foreign law. The fcjreign 
law does not displace the local law but merely fillsj in a 
vacuum in our law. 1 

i 

I 

(4) Where the issue is solely between a foreign gov¬ 
ernment and its nationals concerning an asset withih the 

° i 

territory, or under the jurisdiction, of the foreign govern¬ 
ment, our courts will enforce the foreign legislation, even 
if it is confiscatory. In such case, the local rule is tp en¬ 
force the foreign law. | 

(a) Here, too, no “public policy” is involved. Oulrs is 
a pluralistic world with many nations and governments 
having a variety of social, economic and legal systems. 
Our Constitution and laws have no extra-territorial effect 
and our courts can have no rule of public policy as tol the 
relations of foreign governments and their nationals con¬ 
cerning their property subject to the foreign jurisdiction. 

In the light of the foregoing analysis, the position of| the 
court below seems to be at variance with the settled law and 
its conclusion that, because neither the Latvian Govern¬ 
ment nor its decrees are recognized by our Department of 
State, therefore its decrees, and plaintiff’s title based there¬ 
on, have no validity in our courts, is a non sequitur. Tljere 
is no relation between premise and conclusion. 
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United States v. Pink, 315 U, S. 203 

It remains to consider whether the Pink case, as it is 
claimed, necessitates the rejection of the Latvian decrees. 

In that case, defendant Pink held in his hands, as liqui¬ 
dator of the New York Branch of a Russian Company which 
had been nationalized by the Soviets, the balance, after the 
payment to local creditors, of the proceeds of the liquida¬ 
tion of the Branch. In 1933 the United States and the 
Soviet Government entered into an Executive Agreement 
or Treaty, hereinafter referred to as the Litvinotf Agree¬ 
ment, whereby the two governments, as a preliminary to a 
final settlement between them, settled their mutual claims 
to the property of their nationals within the respective 
countries, the Soviet Government assigned to the United 
States its claim to the local assets of the Russian companies 
which had been nationalized by it and the United States 
recognized the Soviet Government de jure . The United 
States, as assignee of the Soviets, sued Pink to recover the 
balance in his hands of the proceeds of the liquidated 
branch. The courts below dismissed the claim on the 
ground that, notwithstanding recognition, the Soviet de¬ 
crees could not control the distribution of assets within the 
jurisdiction of the New York courts pursuant to local law. 
The Supreme Court reversed and gave judgment to the 
United States on the fundamental ground that the Litvinoff 
Agreement was a Treaty (p. 230), that under the supremacy 
clause of the Constitution (Article 6, Clause 2) it was the 
supreme law of the land, that all inconsistent laws, state 
or federal, must yield and that the New York law, being at 
variance with the terms and import of the Treaty, must 
give way. The court said (p. 230): 

“A treaty is a ‘Law of the Land’ under the Suprem¬ 
acy Clause (Art. 6, cl. 2 of the Constitution). Such 
international compacts and agreements as the Lit- 
vinoff Assignment have a similar dignity (citing Bel- 
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mont case) * * * State law must yield when it is 
inconsistent with or impairs the policy or provisions 
of a treaty or of an international compact or agree¬ 
ment * # *. Then the power of a State to refuse en¬ 
forcement of rights based on foreign law which runs 
counter to the public policy of the forum * * • pust 
give way before the superior Federal policy i evi¬ 
denced by a treaty or international compact or agree¬ 
ment.” I 

| 

That this was the rationale, the fundamental ground, of 
decision in the Pink case is confirmed by the fact thajt on 
several occasions the Court stated that the Pink case was 
controlled by U. S. v. Belmont, 301 U. S. 324. Thus,| the 
Court said: i 

“With one qualification to be noted (not material 
here) the Belmont case is determinative of the pres¬ 
ent controversy” * * * (p. 222). “The holding in 
the Belmont case is therefore determinative of the 
present controversy (p. 226) * * *.” 

I 

I 

In the Belmont case the United States, as assigned of 
the Soviet Government, pursuant to the Litvinoff Agree¬ 
ment, sought to recover the balance of a bank deposilf in 
New York of a Russian company which had been nation¬ 
alized by the Soviet Government. The defense was that 
the situs of the deposit was in New York and that it Was 
contrary to the policy of the State of New York to give 
effect to confiscatory decrees affecting property within 'the 
State. Holding the defense invalid, the Court said (p. 32jf): 

i 

“We do not pause to inquire whether, in fact, thbre 
was any policy of the State of New York to be in¬ 
fringed, since we are of the opinion that no state piol- 
icy could prevail against the international compact 
here involved * * *. The supremacy of a treaty in 
this respect has been recognized from the beginning.” 

I 

I 
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The Belmont case ruled that the Litvinoff Agreement 
had all the effects of a treaty (p. 331); that as such it was, 
under the Supremacy Clause of the Constitution (cl. 2, Art. 
6), the supreme law of the land which over-rides all incon¬ 
sistent state law's. 

After a careful analysis of the Pink case, it is stated in 
48 Columbia Law’ Rev. 890, 895 (Issue of September, 1948): 

“United States foreign policy expressed in an 
international agreement is regarded as binding on 
state courts, but, in the absence of such an expression 
of national policy, orthodox conflict of laws prin¬ 
ciples will apply. Recognition by itself has no affirm¬ 
ative consequences. * * * Indeed, the state and fed¬ 
eral decisions are reconcilable only on the hypothesis 
that the true rationale of United States v. Pink w r as 
not the recognition principle, but rather the doctrine 
that national foreign policy as expressed by an in¬ 
ternational agreement must be vindicated in the 
courts notwithstanding inconsistent state policy.” 

It is clear, therefore, w T e submit, that the fundamental 
ground of decision of the Pink case and of the Belmont 
case, upon w’hich the Pink case principally relied, w’as that 
the Litvinoff Agreement w’as a treaty which, under the 
Supremacy Clause of the Constitution, became the su¬ 
preme law’ of the land and that, under well-settled prin¬ 
ciples, New York State law, being inconsistent with the 
treaty, must yield. 

The rulings in the Pink and Belmont cases brought no 
innovation into the law. On the contrary, they followed 
well-established precedents. Thus, in Asakura v. Seattle , 
265 U. S. 332, the Court held invalid an ordinance of the 
City of Seattle which barred Japanese from engaging in 
business as pawnbrokers on the ground that the ordinance 
conflicted with a treaty with Japan which provided that 
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the citizens or subjects of each nation shall be free to carry 
on trade upon the same terms as native citizens ot sub¬ 
jects. The Court said (p. 341): j 

| 

“The rule of equality established by it (the treaty) 
cannot be rendered nugatory in any part of the 
United States by municipal ordinance or staW laws 

• • • >5 

I 

Missouri v. Holland, 252 U. S. 416, is another striking 
instance of the supremacy which treaties enjoy. The Jower 
Federal courts had declared unconstitutional a Congres¬ 
sional enactment regarding the shooting and capture of 
certain migratory birds on the ground that birds and wild 
game were held in absolute ownership by the states! and 
that Congress had no power to deal with this subject, lender 
the Commerce Clause, or otherwise. ( U. S. v. Shauver i, 214 
Fed. 154). The Federal Government then negotiated a 
treaty with Great Britain on behalf of Canada for the pro¬ 
tection of these birds. This time the Congressional Statute, 
passed to effectuate the treaty, w^as upheld although it 
embodied substantially the terms of the earlier Act (£/. S. 
v. Samples, 258 Fed. 475) and the Supreme Court affirmed 
the decision in the Holland case. Said Mr. Justice Holmes 
(p. 433): I 

“Acts of Congress are the supreme law of the land 
only when made in pursuance of the Constitution, 
while treaties are declared to be so when made uijder 
the authority of the United States. It is opeh to 
question whether the authority of the United States 
means more than the formal acts prescribed to make 
a convention.” | 

i 

See also Wright “ Treaties and the Constitutional Sepa¬ 
ration of Powers, 12 American Journal of International 
Law*, 64, as to the practically unlimited scope of the treaty- 
making power of the United States. 
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Neither the Pink nor the Belmont cases purported to 
deal with, let alone overrule, the existing law relating to 
the effect to be given to the decrees of an unrecognized 
government; no such issue was before them. Both cases 
dealt exclusively with the effect of a treaty on inconsistent 
state laws. 


The Maret Case 

In the circumstances it would appear to be a formidable 
task to deduce from these decisions the rule that no decree 
of an unrecognized government has any validity here. The 
Maret, 145 F. (2d) 430, upon which the Court below strongly 
leans (58), undertakes to do so. That case involved 
the right of a New York corporation to obtain a mari¬ 
time lien, under the Merchant Marine Act, for advances it 
made to an Estonian ship while in the waters of the Virgin 
Islands at a time when the nationalization decrees of Es¬ 
tonia were passed. The court reviewed some of the au¬ 
thorities above referred to, acknowledged the prevalence 
of the view that, despite non-recognition, the court was 
free to determine for itself the de facto existence of an 
unrecognized government, was bound to give effect to the 
decrees of such de facto unrecognized government and that 
this was part of the judicial process which did not affect 
the foreign relations of the United States (pp. 440-441). 
But all this, the court said, was “contrary to the doctrine 
enunciated by Mr. Justice Douglas in the Pink case” (p. 
242)—contrary, it is to be noted, to the doctrine, not the 
holding of the Pink case. This “doctrine” is elucidated in 
the Maret case as follows (p. 440): 

“Mr. Justice Douglas said that the authority of the 
Executive to determine a political matter such as the 
recognition of a foreign government * * is not 
limited to a determination of the government to be 
recognized. It includes the power to determine the 
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policy which is to govern the question of recogni¬ 
tion/ We think that the solution to our problem is 
suggested by the sentence last quoted.” 

I 

i 

This, then, is the pregnant sentence from whicji the 
“doctrine” that is supposed to override the settled law, 
is deduced—the national government may “determine the 
policy which is to govern the question of recognition.” That 
sentence must be read as a contributing observation tp the 
central theme of the case, namely, that a treaty, as thle su¬ 
preme law of the land, overrides inconsistent state and 
federal law. “The language of any opinion”, we are re¬ 
minded by Judge Crane (Dougherty case, supra, pJ 88) 
“must be confined to the facts before the court. No opinion 
is an authority beyond the point actually decided and no 
Judge can write freely if every sentence is to be taken as a 
rule of law, separate from its association.” At most, that 
sentence is a truism. Of course, the Executive can deter¬ 
mine the terms of recognition but that does not mean that 
until recognition the courts are powerless to act. The jlaw, 
as we have seen, is to the contrary. 

The Maret doctrine reduces the court to an adjunct of 
the Executive. It reduces the law to a rule of thumb-f-u7£ 
the laws of a recognized state, and none of the laws of an 
unrecognized state, are binding in our courts—which is not 
so. Such a rule would make the law a fluctuating quantity, 
varying with the frequent shifts of policy and diplomacy. 
Professor Dickinson in (( The Unrecognized Government^ or 
State in English and American Law, 22 Mich. L. Rev. fl8, 
illustrates the vice of this position: 

“The unfortunate results which ensue when priyate 
rights may be thus tossed about in the eddying cjur- 
rent of international politics are too obvious to [re¬ 
quire emphasis (p. 131). It is a serious matter when 
the Executive uses recognition as a bludgeon in jthe 
contests of diplomacy but the situation may become 


i 
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doubly serious if the courts feel constrained thereby 
to ignore what is going on abroad in a rather in¬ 
tegrated world.” (p. 134) 

Apart from the intrinsic demerits of the Marct rule, it 
cannot be derived from the Pink case, certainly not from 
its holding and not even from its “doctrine”. The Pink 
case does not say that a mere declaration of foreign policy 
by the Executive—mere recognition, without a treaty—re¬ 
quires the courts to nullify all laws inconsistent with that 
policy. Surely, if there had been mere recognition of the 
Soviet Government, without the Litvinoff Agreement, the 
Pink decision would have been basically different. In that 
case the court had before it not mere recognition, not a 
mere declaration of policy, but a policy “evidenced by a 
treaty” (p. 230). It is the presence of the treaty that con- 
controlled the decision. A treaty is the supreme law of 
the land but not a mere declaration of policy (See the re¬ 
marks of Lehman, J., in the Anderson case, supra, p. 20). 
The theory of the Marat opinion is basically unsound, is 
untenable, is a radical departure from settled principles 
of law, is absolutely without precedent and cannot be de¬ 
rived from the Pink case. It is directly at variance with 
the pronouncement of the selfsame court in the Denny 
case, 127 F (2d) 410: 

“Finally it is argued that since the Government 
of the Lithuanian Soviet Socialist Republic and its 
admission to the Union of Soviet Socialist Republics 
have not been recognized by our government this 
court may not, by permitting Recht to act under the 
powers of attorney given to him, recognize or give 
effect to the decrees of the Soviet Socialist Republic 
which reorganized Lietukis and nationalized Baltic 
Lloyd. But these are both Lithuanian associations 
and the parties in interest, so far as here appears, 
are all citizens of Lithuania and domiciled therein. 
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The rights of American citizens or residents a^e not 
involved. We may not ignore the fact that the $oviet 
Socialist Government did actually exercise govern¬ 
mental authority in Lithuania at the time the decrees 
in question were made and the powers of attorney 
were given, but must treat its acts within itsj own 
territory as valid and binding upon its nationals 
domiciled therein. It follows that the respondents 
may not question in this court the validity of the 
Lithuanian decrees insofar as concerns their Effect 
upon the interests of the former members ot the 
associations therein, or the validity of the povrefs of 
attorney executed by the associations’ officers and 
offered in this proceeding.” 

The 3 Ships Were At All Times Subject to the Jurisdiction 

of Latvia and Its Laves 

I 

Let us apply the foregoing principles to the facts in) the 
case at bar. At the time of nationalization in Octobejr of 
1940, two of the vessels were on the high seas and the 
Regent was in drydock in New York, its whereabouts at! the 
time of the nationalization in June of 1940 being undis¬ 
closed. The ships had Latvian registry and flew tl 
flag. Their registered owners were all Latvian 
and were at the time of nationalization domiciled 
No transaction relating to these ships at the time of nation¬ 
alization had taken place in this country. No claim of any 
American national or any domestic creditor, or even 
foreign creditor, is involved. The issue is solely between 
the Latvian Government and its nationals concerning an 
asset subject to the jurisdiction of the Latvian Government. 
In such case on no conceivable theory of conflict of law’s 
may our courts disregard the Latvian law’ and substitute 
its own law’ in its stead. i 


ie Latfian 
nationals 
in Latvia. 
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In the Navemar , 102 F (2d) 444, the Spanish Republican 
Government passed a decree nationalizing privately-owned 
ships, including the ship Navemar which was then in the 
port of Buenos Aires. Thereafter the ship reached the 
Port of New York and in a possessory libel proceeding 
between the former owner of the ship and the Spanish Am¬ 
bassador, the court ruled in favor of the Ambassador on 
the ground that (p. 446) “The title and right to possession 
of the Navemar was transferred to the Spanish Republic.” 
by means of the decree and that (p. 44S): “In our opinion 
the effect of the decree was to transfer the title and right 
to possession of the Navemar to the Spanish Government.” 
The decision was based on a twofold theory: (1) that a 
ship on the high seas is part of the territory of the sov¬ 
ereign whose flag it flies, and (2) that the owner, the master 
and the crew of the ship owe allegiance to the government 
whose flag it flies and to its laws. The court referred with 
approval to the statement by the noted English historian 
Holdsworth to the effect that “ship owners alike owe al¬ 
legiance to the crown, wherever they were” and, said the 
court, even if the expropriation decree was not effective 
when the ship was in Buenos Aires, the decree became 
operative on the vessel “as soon as she reached the high 
seas” (p. 449). In regard to the contention that our courts 
should not enforce confiscatory decrees to further the in¬ 
terests of the Spanish Government, the answer was that 
our courts do not have any policy concerning foreign de¬ 
crees affecting foreign nationals (p. 449), particularly when 
“the Navemar was not within the jurisdiction of the New 
York courts when the decree took effect.” The court con¬ 
cluded (p. 449): 

“Even if compensation was not to be made, we still 
should recognize the acts of a foreign state affecting 
property within its jurisdiction. In the present case 
we are not enforcing claims of another state to 
property beyond its jurisdiction, as would have been 
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the case if the subject-matter had been a chattel that 
was within the State of New York when the appro¬ 
priation became effective. The situation herje re¬ 
sembles that of the appropriation of tangibles within 
the confines of Spain which afterwards reached our 
shores. There we should recognize the title acquired 
under the laws of the foreign state * * *. When the 
Spanish decree became effective as to the Navejmar, 
she was on the high seas and recognition of it vfould 
not conflict with our laws.” 

In an earlier decision involving the same vessel, f)0 F 
(2d) 673, the court said (p. 676): j 

“One of the first principles recognized in the rudi¬ 
mentary body of international law since the Middle 
Ages to our day is that a vessel is considered, con¬ 
structively, at least, as part of the territory of| the 
sovereign whose flag it flies and is subject, w T hil^ on 
the high seas, or in foreign territorial waters!, to 
the jurisdiction of the sovereign.” 

It is true that at the time of the appropriation decree, 
the Spanish Republic was still recognized by the Un}ted 
States (though within a matter of months the Franco gov¬ 
ernment was recognized, 103 F (2d) 783). However, the 
same principles, as we have seen, apply to the decrees of an 
unrecognized government (cf. Hernandez case, supra). 

In Crapo v. Kelly, 16 Wall. 610, the Court held thait a 
vessel on the high seas, owned by citizens of Massachusetts, 
was subject to the assignment laws of that state, to ihe 
exclusion of attaching creditors in New York where the 
vessel docked. The Court said (p. 644): 

i 

“This vessel * * * was upon the high seas at the 

time of the assignment. The status at that time 

... 1 

decides the question of jurisdiction. The State of 
New York had no jurisdiction over her until loing 
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afterwards. No conflict can therefore arise between 
the laws of New York and of Massachusetts * * *. 
We hold that she was subject to the disposition made 
by the laws of Massachusetts and that for the pur¬ 
poses and to the extent that title passed to the as¬ 
signee, the vessel remained a portion of the territory 
of that State. (Italics ours) 

Robinson on Admiralty', p. 238, quotes the statement by 
Professor John Basset Moore as follows: 

“It is universally admitted that a ship on the high 
seas is for jurisdictional purposes to be considered 
as part of the territory of the country to which it 
belongs.” 

In Radovcic v. The Prince Pavle, 45 F. Supp. 15, the 
Court, in holding that the law of Yugoslavia governed the 
right of a seaman injured on a Yugoslav vessel on the high 
seas, said (p. 16): 

“Jurisdiction of the laws of the nation accompany 
the ship not only over the high seas but everywhere 
else she may be waterborne.” 

The same rule was confirmed by the United States Su¬ 
preme Court in United States v. Rodgers, 150 U. S. 249, 
which holds that a crime committed on board an American 
vessel in Canadian waters was subject to the jurisdiction 
of the United States. The Court said of ships: 

“Constructively they constitute a part of the 
territory of the nation to which the owners belong. 
The general rule is that the country to which the 
vessel belongs will exercise jurisdiction over all 
matters affecting the vessel or those belonging to 
her, without interference of the local government 

unless they involve its peace, dignity or tranquility 

• • • ?? 
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This proposition is confirmed by the dictum of thie Cir¬ 
cuit Court of Appeals in Ervin v. Quintanilla, 99 Fdd. 2d 
935 (C. C. A. 5, 1938, cert. den. 83 L. Ed. 1037) wh^re, in 
giving effect to a Mexican decree nationalizing a ship, ^Tudge 
Hutcheson, speaking for the Court, said: 

“ * * * a vessel is constructively a part of the 
territory of the sovereign whose flag it flies, a|nd is 
subject on the high seas or in territorial waters to 
the jurisdiction of that sovereign # # *. (Qiting 
cases.) 

i 

See also Wilson v. MacMames, 102 U. S. 572, Oceanic 
Steam Nav. Co. v. Mellor, 233 U. S. 718; The Vestris, 53 
F. (2d) 849; Fisher v. Fisher, 250 N. Y. 313 165 N. Ej 460. 

It is clear, therefore, that for all purposes of this claim, 
the vessels must be treated as a part of Latvian territory, 
and subject to the laws and decrees of that Government. 

“English statutes bind British subjects everywhere” 
said Justice Holmes in American Banana Co. v. Urdted 
Fruit Co., 213 U. S. 347, 356. The same principle is ap¬ 
plicable to the laws of other countries as well. 

A ship is not exclusively within the jurisdiction of the 
state of the port and is therefore distinguishable from prop¬ 
erty on land. Manifestly a ship in a port of call or dven 
in drydock does not acquire an “established situs”, does 
not become a part of the general mass of merchandise of the 
state in like manner as, say, a deposit in a local bank by a 
foreign national or the assets of a local branch of a fordign 
company. While in port, and even while in drydock, the 
ship retains the nationality of its flag and of its owner bad 
the fact that it may be subject to local police regulations, 
port, harbor, navigation laws, etc., does not affect the ^lag 
status of the ship. (Robinson, supra, pp. 234-5, 240, 249-50.) 

“It must also be noted in the present case that the 
Cristina even when in Cardiff docks may have, as being a 
foreign merchant ship, a different status from an ordinary 
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chattel of land”, said Lord Wright, as quoted in The 
Navemar , supra, p. 448. 

In Blackmer v. United States, 284 U. S. 421, 396, the 
Court held that a citizen of the United States resident 
abroad is bound by our laws made applicable to him abroad 
and may appropriate his property for disobedience to such 
laws. A fortiori, a government may alter the status (title) 
of property belonging to its nationals which is on the high 
seas. This is particularly true of the property of corpora¬ 
tions, for “domestic corporations remain always within 
the power of the domestic law” (Holmes, J., American 
Banana Co. case, supra, p. 357). 

Even the case of Cunard S.S. Co. v. Mellon, relied on 
below is not to the contrary. This case merely held that 
foreign vessels entering a United States harbor must com¬ 
ply with the Prohibition Amendment. But the Court con¬ 
ceded expressly that the “figure of speech” that a “mer¬ 
chant ship is a part of the territory of the country whose 
flag she flies” is “ applicable to ships on the high seas, 
where there is no territorial sovereign” and does in fact 
describe a jurisdiction which “arises out of the nationality 
of the ship, as established by her domicile, registry and 
use of the flag” (all at p. 123 of 262 U. S.). (Italics sup¬ 
plied.) 

The jurisdiction of the state of registry, citizenship 
and domicile of the owner of a ship can hardly be con¬ 
tested in the face of these authorities. ( Westlake, Private 
International Law (1925) 202, 210; McNair, Legal Effects 
of War (1944) 378); Beale, Conflict of Laws, Secs. 45, 118 
c’ 13, 406.1. 

So, viewed according to the traditional rules of conflict 
of laws, apart from the question of recognition de jure, the 
only applicable law conceivable here was that of Latvia. 
As Judge Galston pointed out in one of these very Baltic 
ships cases, although denying relief on other grounds, The 
Kotkas, 35 F. Supp. 983, 985 (1940): 
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“Moreover, from these governmental decrees it 
would appear that none of the persons forming the 
‘ship enterprise’ could any longer give orders con¬ 
cerning the ships # # * because, as between them( and 
the Government of Estonia as occupied * # * the Gov¬ 
ernment became the owner.” 

I 

i 

It is difficult, indeed, to comprehend the basis on ^hich 
it can be sought to have this court ignore the effect of the 
Latvian decree on property subject to the jurisdiction 
of Latvia. The failure to give effect to it would rjiise, 
under Home Insurance Co. v. Dick, supra, grave question 
of due process of law; as Justice Brandeis pointed out, the 
application of a conflicts of law theory which gives effect 
to the law of a jurisdiction in which no incident of the ques¬ 
tioned transaction occurred, and which had no relationship 
save for the bringing of the lawsuit there, is so gros^ an 
error as to violate the Fourteenth Amendment. 

In the court below, it was urged that the Latvian na¬ 
tionalization decrees should be disregarded here because it 
is contrary to our public policy to enforce confiscatory de¬ 
crees. There are several answers to this. 

i 

First, this rule of public policy is applied only to cafees 
where the asset already has an established situs within £he 
jurisdiction and is already under the protection of the lojcal 
law when the decree is promulgated (See pp. 10}-26 
supra). But this rule does not apply, and the confiscatory 
decree is enforced, where it operates on an asset subject 
to the jurisdiction of the foreign government and effects 
only a national of that government. (See pp. 13-119 
supra). 

Second, our courts do not have any public policy as to 
decrees affecting foreign nationals with respect to th^ir 
property subject to the jurisdiction of the foreign govern¬ 
ment. The Belmont case, supra is conclusive on this poitrit 
(p. 232): 
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“But the answer is that our Constitution, laws and 
policies have no extraterritorial operation, unless in 
respect to our own citizens. * * * What another coun¬ 
try had done in the way of taking over property of 
its nationals, and especially of its corporations, is not 
a matter for judicial consideration here. Such na¬ 
tionals must look to their own government for any 
redress to which they may be entitled. So far as 
the record shows, only the rights of the Russian 
corporation have been affected by what has been 
done; and it will be time enough to consider the 
rights of our nationals when, if ever, by proper ju¬ 
dicial proceeding, it shall be made to appear that 
they are so affected as to entitle them to judicial re¬ 
lief. ’ ’ 

There is no question of any effort by this plaintiff in 
this litigation, to impugn the propriety or wisdom of the 
policy of non-recognition de jure of the establishment of 
the Latvian Soviet Republic; or its federal relationship 
with the U. S. S. R. There are other forums for such de¬ 
bates. Meanwhile, the sanctions inherent in refusal by the 
Executive Branch to extend de jure recognition are suffi¬ 
cient unto the day. Such sanctions of both a moral and a 
pragmatic character exist. It is overzealous advocacy, we 
submit, that calls upon this court to add to the more char¬ 
acteristic consequences of non-recognition the divestment 
of plaintiff’s property rights, lawfully conferred by decree 
of a friendly recognized country, the U. S. S. R. Plaintiff, 
as a corporate entity of the U. S. S. R., is an alien friend. 
Russian Volunteer Fleet v. United States, supra. There 
is no reason, in principle or justice, why plaintiff should 
be deprived of the proceeds of these vessels which would 
not have applied as fully, for example, to the situation 
presented in Salimoff v. Standard Oil Co., supra. The 
result there was to enable the unrecognized Soviet regime 
to continue to sell oil to the Standard Oil Company 
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and obtain income thereby. The New York Court oj[ Ap¬ 
peals—not theretofore celebrated for its tolerance qf the 
Soviet decrees—was not astute there to multiply the penal¬ 
ties of non-recognition de jure . And the authority Of the 
Salimoff case is not questioned in the Pink opinion. 


P OI N T 11 

The Office of Alien Property may not, having divested 
plaintiff’s agent of the fund, question the lawfulness of 
plaintiff’s title. 

| 

The fund was, immediately prior to the vesting, ip the 
rightful possession of plaintiff’s attorney-in-fact as co¬ 
trustee. In that capacity, designated thereto by a dourt 
of competent jurisdiction, Mr. Recht had not only posses¬ 
sion, but also legal title, good against all the world. 

With the matter in such posture, the Alien Property 
Custodian vested in himself the property and interests pow 
in dispute. Pursuant to the mandate of the statute anil in 
reliance on the remedies provided therein for the protection 
of plaintiff’s interests, Mr. Recht, together with his co¬ 
trustee, turned over the requested fund to the Custodian. 
Indeed, he had no choice, since the only method for testing 
the propriety of the seizure is by a subsequent suit. Cen¬ 
tral Union Trust Co. v. Garvan, 254 U. S. 554; StoeJir v. 
Wallace, 255 U. S. 239. 

The remedy of a subsequent suit clothes with constitu¬ 
tional validity the seizure power conferred on the dus- 
todian. Becker Steel Company v. Cummings, 296 U.j S. 
74; Jackson v. Irving Trust Company, 311 U. S. 494, 501. 

. . ! 

The question to be decided is whether the seizure i^as 

lawful. This does not justify going behind plaintiff’s agents 
title and possession for the purpose of seeking to establish 
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independently some asserted weakness in plaintiff’s agent’s 
title. Cf. Sutherland v. Behm Meyer & Co ., 33 F. (2) 643 
(App. D. C. 1929). 

Illustrative of this point is Standard Oil Company 
(N. J.) v. Markham, 61 F. Supp. S13 (S. D. N. Y. 1945) 
(Wyzanski, J.), adhered to in final decree, 64 F. Supp. 656, 
670, affirmed 163 F. (2) 917 and cert. den. 333 U. S. 873. 
Plaintiffs sued to obtain the return of numerous patents 
purchased from I. G. Farben and vested by the A. P. C. 
The Custodian asserted, inter alia, the defense that plain¬ 
tiffs could not recover because the patents had been ac¬ 
quired by agreements “which violated the anti-trust laws 
of the United States”. Judge Wyzanski made his ruling 
on an objection to the introduction of evidence tending to 
prove such an illegal agreement. He said: 

“If the Custodian is correct in his contention 
that relief should be denied where the claimed prop¬ 
erty was acquired in violation of the federal anti¬ 
trust laws, it would seem that relief should also be 
denied where the claimed property was acquired in 
violation of any other federal law, or any state law, 
or any foreign law” (at p. 814). 

“* • • while one who has acquired property in 
violation of law is subject to whatever personal pen¬ 
alties and infirmities of title that law provides, he is 
not an outlaw and his title to property is not subject 
to collateral attack * * (S15). 

“* * * it is not open to the Alien Property Cus¬ 
todian to defend his seizure of the patents and shares 
of stock involved in this case on the ground that 
plaintiffs have acquired them by violating the anti¬ 
trust laws. To allow such a defense would permit a 
collateral attack contrary to accepted principles of 
contract and property law * * * and would establish 
a precedent whereby one person, whether or not 


43 


a public officer, could retain with impunity property 
which he had unlawfully seized from an owner yrho 
had happened to acquire the property in violation 
of some national or local law” (815-16). 

I 

Accordingly, it would not seem proper for the Govern¬ 
ment to invoke as a defense to the seizure here the alleged 
invalidity of plaintiff’s title, a question that remains to 1 be 
litigated between plaintiff and the former owners. I 

P O I N T 111 

Questions of fact, which cannot be fairly resolved on 
this record, require that this motion for summary judg¬ 
ment be denied. 

Questions of fact involved in this suit touched upon in 
some degree by the moving and answering affidavits, are jof 
such a character that it is essential that there be a full trial 
of all of the issues herein. The weighty questions of lalw 
raised, involving such substantial sums of money, should 
not be decided on this skeleton record. 

The following are some of the questions of fact whicjh, 
we submit, should be dealth with only on full and carefjil 
findings after plaintiff has had a fair opportunity to make 
an adequate presentation with respect to them: 

(1) The organization of the Latvian Socialist Soviet Re¬ 
public, its continuity and its effective administrative anjd 
governmental control within Latvian territory. 

(2) The statements and pronouncements of our State 
Department and other departments of the Executive branch 
with respect to the Latvian Soviet regime, and the infeij- 
ences to be drawn therefrom. Plaintiff may need to ex¬ 
amine before trial with respect to these. 
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(3) The correct text of the foreign law, and the sig¬ 
nificance to be accorded to it in the context of all other 
governing principles of the foreign nation’s law. 

(4) The citizenship and status of the adverse claimants 
and the status of the company which operated the ships un¬ 
der the law of Latvia. 

(5) The whereabouts of the vessels at all revelant 
times herein. 

(6) The status of plaintiff and the law and decrees 
pursuant to which plaintiff acquired title to the ships. 

(7) Whether or not the compensation provided for in 
the nationalization decree, constituting 25% of substantial 
sums without any requirement to pay taxes thereon, is con¬ 
fiscatory in substance. 

The court’s attention is respectfully called to the affi¬ 
davits drawn for the purposes of this motion by the ad¬ 
verse claimants who have refrained from becoming parties 
to this litigation. They deal with matters which, if rele¬ 
vant to this litigation, cannot be the subject of summary 
presentation. They speak, for example, of compensation 
as not having been offered (41), when the decree, annexed 
as Exhibit Reclit 2 (54), makes explicit provision for such 
compensation. 

(8) Does the fact that one of the vessels, the Abgara, 
was at the time of nationalization, in Argentinian or 
Uruguyan waters, subject her to the laws of those states 
and, if so, the effect of the decrees in those countries is not 
revealed in this record. 

The plaintiff should not be deprived of the privilege of 
oral examination as to such affidavits. 
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The inadequacy of the record was entirely due to| the 
fact that foreign law is a question of fact and required 
proof of the laws of Latvia, the status of the Government 
of Latvia, the effect of the nationalization decrees in Latvia, 
and many other questions that could be adequately djealt 
with by formal proof, and an opportunity should be grafted 
the appellant to present such proof in the trial of the clase. 

It is well established that Rule 56 P. R. C. P., permitting 
summary judgment in some instances, was not intendeq to 
permit a party to be deprived of the right of proving his 
case on a full trial under circumstances such as those in¬ 
volved herein. Indeed, w^e submit that the importancd of 
having the foreign decrees proved by expert witnesses, 
who can give their opinion as to the circumstances in wffiich 
they were drawm, and the character of the provision for 
compensation, is enough, without more, to require that th^re 
be a trial of the issues herein. The mere admission of the 
text of the decrees alone is not sufficient. 


The authorities are uniform on the inapplicability of 
Rule 56 to a case such as the present one. 

“The rule for summary judgment was, in bur 
opinion, never intended to throw upon the court tjhe 
burden of determining a case involving on the one 
hand, a delicate question of law and, on the oth^r, 
complicated and controverted facts, without an ade¬ 
quate and proper hearing.” 

I 

(Statutory court of Groner, C. J., and Bailey and Golcjs- 
borough, D. J. J., in Lincoln Electric Co. v. Knox, 56 J 1 . 
Supp. 308 (D. C. 1944)). | 

. . i 

Accord : McVay v. American Radiator Standard Corp., 
(D. C. Pa. 1941) 1 F. R, D. 677, aff’d. 119 F. (2d) 593; 
Chemical Foundation v. Universal Cyclops Steel Corp.,\2 
R. F. D. 283 (D. Pa. 1942); Hessian Construction Co. y. 
First National Bank, 46 F. Supp. 869 (D. Nev. 1942). 






46 


Conclusion 

Here, the ultimate result of a decision against plaintiff 
will be to permit the siphoning of these funds into hands 
of claimants "who have avoided submitting to judicial scru¬ 
tiny—possibly because of inability to account with candor 
for their affiliations (cf. Judge Galston’s opinion in The 
Regent, 47 F. Supp. 995 (1942). The hasty disposition of 
the matter on summary judgment, under the circumstances, 
would be entirely inappropriate; we submit, further, that 
the true interests of the United States would be best served 
by taking into account the rules of law normally operative 
on the facts of this case. 

Respectfully submitted, 

Charles Recht, 
Horace S. Whitman, 
Attorneys for Plaintiff. 

Philip Adler, 

of Counsel. 
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I 

BRIEF FOR APPELLEE 

counterstatement or the case 

1. Proceedings in the Court below 

This is an appeal from an order of the Honorable David A. 
Pine, a Judge of the United States District Court for the Dis¬ 
trict of Columbia, granting defendant’s motion for summary 

i 

judgment. Judgment for defendant was entered on Novem¬ 
ber 9, 194S and notice of appeal filed on January 6, 1940 (Joint 
App. 60). The memorandum opinion of the District Cofirt 
(Joint App. 56) is reported at SO F. Supp. 683. j 

The complaint (Joint App. 2) filed on June 24, 194S, is based 
on Section 9 (a) of the Trading With the Enemy Act, as 
amended, 40 Stat. 419, 50 U. S. C. App. § 9 (a), and seeks 
judgment for the sum of 81,184,187.01 with interest and ac¬ 
cruals which had been vested pursuant to that Act as tjie 
property of German nationals by Vesting Orders Nos. 194ll, 
1942, and 2092, issued in 1943 (App., infra, pp. 47, 50, 52, 
8 F. R. 11304, 12831). 


( 1 ) 
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The pertinent facts, as disclosed by the pleadings and the 
affidavits and exhibits filed on defendant’s motion for sum¬ 
mary judgment, are undisputed. Briefly, they are as follows: 

In June 1940 Soviet troops occupied the Republic of Latvia. 
A new government was set up and a constitution on the Soviet 
Russian model adopted. -Shortly thereafter, the U. S. S. R. 
announced that the Latvian Republic, renamed the “Latvian 
Soviet Socialist Republic” had been incorporated into the 
Soviet Union. By a legislative “Declaration” (Joint App. 52), 
made by the Latvian Parliament on July 22, 1940, and a “De¬ 
cree” (Joint App. 53) issued on October 5, 1940 by the “Presi¬ 
dium of the Latvian Supreme Soviet.” all Latvian shipping 
enterprises and their assets, both at home and abroad, and all 
rights belonging to such enterprises, such as claims to insur¬ 
ance sums, etc., were declared nationalized. The compensa¬ 
tion payable to the owners of the nationalized ships was fixed 
at 25% of their value. On October 25, 1940. pursuant to a 
decree of the “Council of People's Commissars of the Union 
of Soviet Socialist Republics,” plaintiff was organized as a pub¬ 
lic corporation for the purpose of holding title to the nation¬ 
alized Latvian ships (Joint App. 10. 2S. 31, 33, 34, 35. 36. 51). 

When these events took place, Janis Zalcmanis. Karlis Jan- 
sons. and Janis Freimanis were citizens and residents of the 
Republic of Latvia (Joint App. 51). Under the name of Lat- 
vijas Kugniecibas Sabicdriba (Joint App. 10, 36) (hereinafter 
referred to as Latvian Shipping Company) they operated three 
Latvian vessels, the Abgara, Ciltvaira, and Regent (Joint App. 
40. 45. 52). Each of them owned a one-third interest in the 
Abgara and the Ciltvaira (Joint App. 38, 40. 42). Janis Frei¬ 
manis was the sole owner of the Regent (Joint App. 40. 42). 
The three shipowners have at no time transferred their in¬ 
terests in the vessels or their proceeds to the plaintiff or any¬ 
body else, nor have they received any compensation for them, 
either as provided by the “Decree” of October 5,1940. or other¬ 
wise (Joint App. 30, 41, 43). 

None of the three vessels was within the territorial waters 
of the Latvian S. S. R. or the U. S. S. R. when the nationaliza¬ 
tion laws were enacted. It is undisputed that on October 5, 
when the “Decree” was passed, the Abgara was in Argentinian 
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territorial waters (Joint App. 48) and the Ciltvaira was on the 
high seas in the Western Hemisphere (Joint App. 45) and 
that neither vessel has at any time since the latter part of 1939 
been in European waters (Joint App. 46-50). The Regent, 
drydocked in Brooklyn, New York, had been in the custody of 
the United States marshal for the Eastern District of New York 
(Joint App. 44) since September 24, 1940. Her positioh on 
July 22, 1940, the date of the “Declaration”, does not appear 
but it is undisputed that, like her sister ships, she had op or 
before that date left Latvian and Soviet Russian territorial 
waters and has never returned to them. 

Sometime before February 1941 all three vessels had arrived 
in New York. Following their arrival, libels were filed aghinst 
the Ciltvaira and Abgara in the United States District Cpurt 
for the Southern District of New York (Joint App. 27, see plso 
Vesting Order No. 1941, App., infra, p. 47, 8 F. R. 11304) land 
against the Regent in the Eastern District of New York (Joint 
App. 22, see also Vesting Order No. 1942, App., infra, p. 50, 8 
F. R. 11304). The libels were filed in the name of the Latvian 
Shipping Company and certain individuals whose relationship 
to the vessels does not appear from this record. 

On appellant’s behalf Charles Recht. appellant’s counsel h|ere, 
filed intervening libels against all three vessels (Joint Appi. 9, 
35); in the course of these proceedings, pursuant to orders of 
the district courts. Mr. Recht and Joseph G. Kearns were Ap¬ 
pointed joint trustees for the ships (Joint App. 27-29). While 
operated under this trusteeship the ships were sunk in 1^42 
(Joint App. 20, 28, 29, 34, 38, 40, 4S), whereupon the federal 
courts ordered the insurance proceeds and operating revenues 
of the vessels deposited in the names of the two trustees 
(Joint App. 28, 29). 

On August 6,1943, the Alien Property Custodian 1 vested jhe 
sums standing in the name of Recht and Kearns as trustees 
of the three vessels (Vesting Orders Nos. 1941, 1942, App., 
infra, pp. 47, 50, 8 F. R. 11304) and on September 4, 1943, he 

‘By Executive Order No. 978S (October 15, 1946, 11 F. R. 11981) the At¬ 
torney General succeeded to the powers and duties of the Alien Property 
Custodian. In this brief the terms “Alien Property Custodian” or “Cus¬ 
todian” wiU be used, as the context may require, to refer either to the 
Alien Property Custodian or the Attorney General as his successor. 
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vested an additional sum standing in the name of the Latvian 
Shipping Company (Vesting Order No. 2092, App., infra, p. 52, 
8 F. R. 12S31). The Custodian’s orders were based on a de¬ 
termination that the funds vested were the property of Karlis 
Jansons, Janis Zalcmanis, and of the widow, son and heirs of 
Janis Freimanis, who had meanwhile died in Germany. The 
Custodian also found that the individuals named in the orders 
were residents of Germany or of Latvia which was then 
German-occupied, and that they were nationals of Germany. 2 

Later, conflicting claims for the return of the vested funds 
were filed with the Custodian. After hearings, claims filed for 
the funds derived from the Abgara and Ciltvaira by Janis 
Zalcmanis, by the administrator of the estate of Karlis Jansons 
(who had died in the meantime), and by the Latvian Shipping 
Company were allowed on April 27, 194S (Joint App. 3); on 
the same day a claim filed by plaintiff to the funds derived 
from all three ships was disallowed (Joint App. 3) 3 There¬ 
upon, the present action was filed. Pending final determina¬ 
tion of this action, payment to the successful claimants is being 
withheld, as required by Section 9 (a) of the Trading With the 
Enemy Act. 

2. Nonrecognition by the United States of the Soviet annexa¬ 
tion of Latvia and the nationalization decrees here in suit 

As later portions of this brief will demonstrate, the con¬ 
trolling issue in this case is the effect to be given to the con¬ 
fiscatory decrees of the regime in control of Latvia. That 
issue in turn, we shall point out, depends primarily on the 
position which has been taken with respect to the recognition 
of those decrees and that regime by the officers charged with 
the conduct of the foreign relations of the United States. The 
record contains certificates of the Secretary of State that the 
incorporation of Latvia into the U. S. S. R. and the legality of 

1 Under the Trading With the Enemy Act, residents of enemy-occupied 
territory are regarded as enemy nationals whose property will be vested. 
Executive Order No. S389, as amended, Sec. 4D (iii), 6 F. R. 2897; Executive 
Order No. 9193. Secs. 2, 10. 7 F. R. 5205. Cf. Section 2 of the Trading With 
the Enemy Act, 40 Stat. 411, 50 U. S. C. App. § 2. 

’Claims filed by the estate of Janis Freimanis, his widow and his son 
are presently pending before the Custodian. 







5 


these particular nationalization laws and decrees has not been 
recognized by the Government of the United States (Joint App. 
20). But the true significance for this case of the foreign 
policy adopted by the Executive with respect to these matters 
cannot be fully appreciated without a statement of the con¬ 
siderations on which that policy is based and the consistency 
and vigor with which it has been pursued from 1940 to the 
present. We, therefore, think it appropriate to supplement 
the bare recitals of the certificates with a short statement, based 
on matters of which this Court may take judicial notice, put- 
lining the relevant diplomatic and political events and the 
policy adopted by this Government concerning them. 

On August 23, 1939, Mr. Molotov, on behalf of the Soviet 
Union, and Mr. Ribbentrop, on behalf of Nazi Germany, ([on- 
eluded a so-called “Non-Aggression Pact.” 4 Annexed to ^his 
Pact was a “Secret Additional Protocol” which did not ccj>me 
to light until Germany had been occupied by the Allied Fotces 
and her diplomatic files seized. This Protocol provided f<j>r a 
division of respective “spheres of influence” in the event pf a 
“territorial and political rearrangement of the areas belonging 
to the Polish State.” It also stipulated that 

[I]n the event of a territorial and political rearrange¬ 
ment in the areas belonging to the Baltic States (Es¬ 
tonia, Latvia, and Lithuania), the northern boundary 
of Lithuania shall represent the boundary of the sphejres 
of influence of Germany and the U. S. S. R. [Italics 
added.] [Nazi-Soviet Relations 1939-1941 (Depart¬ 
ment of State, 1948) p. 78.] . j 

The Second World War broke out when, seven days latjer, 
Nazi Germany, by the armed invasion of Poland, initiated qne 
of the two “territorial and political rearrangement [s]” ejn- 
visioned in this Protocol. 

Shortly thereafter, on October 5, 1939, Mr. Molotov, on be¬ 
half of the Soviet Union also signed a nonaggression pact wi^h 
the Latvian Republic against the event of aggression “by ajiy 
great European power.” At that time, however, the Soviet 

*For its text, see Nazi-Soviet Relations 1939 to 1941 (Department of 
State, 1948) pp. T6-77. 

848394—49-2 
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Union and the Latvian Republic were already parties to a non¬ 
aggression pact. It had been signed on February 5,1932 * In 
the 1932 treaty, the two countries undertook 

to refrain from any act of aggression directed against 
the other, and also form any acts of violence directed 
against the territorial integrity and inviolability or the 
political independence of the other Contracting Party, 
regardless of whether such aggression or such acts are 
committed separately or together with other powers, 
with or without a declaration of war. [Italics added.] 

In the new nonaggression pact of 1939 8 Latvia and the 
U. S. S. R. recognized that 

the Agreement of February 5, 1932, concerning non¬ 
aggression and the amicable settlement of conflicts con¬ 
tinued to be the firm basis of their mutual relations and 
obligations. [1 Department of State Bulletin (1939), 
at 542.] 

They agreed that “in order to insure the safety of the U. S. S. R. 
and to consolidated her own independence” [ibid.] [Italics 
added] the Latvian Republic would grant to the Soviet Union 
several military bases. It was also expressly stipulated that 
the implementation of this pact 

must in no way affect the sovereign rights of the con¬ 
tracting parties, in particular, their political structure, 
[and] their economic and social system * * * [1 

Department of State Bulletin (1939), at 543.] [Italics 
added.] 

Subsequent official statements 7 by Mr. Molotov, then Com¬ 
missar of Foreign Affairs of the Soviet Union, reiterated the 
desire of the Soviet Union not to intervene in the internal 
affairs of the Baltic States and to respect their political, social, 
and economic independence. 

Despite the existence of these treaties and the repeated as¬ 
surances made in its name, the Soviet Government on June 16, 

* For its text, see League of Nations Treaty Series 1934, vol. 14S, p. 123-127. 

* For its text, see 1 Department of State Bulletin (1939) pp. 542-543. 

' B. g., Pravda. November 1, 1939, p. 2, col. 1, speech by Mr. Molotov made 
on October 31, 1939. Pravda, March 30, 1940, p. 2, col. 4, speech made by 
Mr. Molotov on March 29, 1940. 
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1940, accused Latvia of plotting against the U. S. S. R. arid in 
an ultimatum demanded that a pro-Russian government be 
established. Before the Latvian Republic was able to comply 
with this ultimatum, Soviet troops on June 17, 1940, invgded 
and occupied her entire territory. Within three days a regime 
friendly to the Soviet Government was set up. Upon 10 days’ 
notice, on July 14-15, a single-ballot general “election” of a 
pattern common to all modern totalitarian regimes was held. 
The one-party Soviet ticket was reported to have received 97.6 
percent of the votes cast. The new parliament met on July 21 
and voted to establish a Soviet form of government and to pe¬ 
tition the Supreme Soviet of the U. S. S. R. for Latvia’s ad¬ 
mission into the Soviet Union. On the next day, the Latvian 
parliament issued a “Declaration * * * regarding na¬ 

tionalization of Banks and Large Enterprises,” one of the iwo 
nationalization decrees here involved. On August 5, Latvian 
independence was formally abolished when the Supreme Soviet 
in Moscow voted to admit Latvia as a constituent republic) of 
the U. S. S. R. The newly-elected Latvian parliament was 
called into special session on August 24-25 and completed the 
formalities by voting unanimously for Latvia’s incorporation 
into the Soviet Union. On August 30, Latvia adopted a Soyiet 
constitution. As part of the general program of sovietizat^on 
of Latvia’s economic life, the “Presidium of the Supreme Soviet 
of the Latvian S. S. R.” on October 5, 1940, issued a “De- 

7 7 J 

cree * * * on Nationalization of Shipping Eriterprises 
and Seagoing Ships and River Boats,” the other decree here 
involved. 8 

Similar measures were taken simultaneously in Lithuarjia 
and Estonia. 0 They culminated, as in Latvia’s case, in thgir 
eventual absorption in the political, economic, and social sys¬ 
tem of the Soviet Union. Thus, within one short year the 
“political and territorial rearrangement” contemplated for t}ie 
Baltic States in the Protocol of August 23, 1939, supra, p. 5, 
had been completed. 

• Funk & Wagnall’s New International Year Book (1941), p. 400; Collier’s 
National Year Book (1941), pp. 352-353; Lasenson, The Recognition of 
Latvia, 37 Am. Journ. Int. Law (1943) pp. 233,246-247. 

*Funk & Wagnall’s New International Year Book (1941), pp. 220, 41 
Collier’s National Year Book (1941), pp. 202, 365-366. 
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The reaction of the United States Government to these 
events was forthright and swift. It took the form of an Ex¬ 
ecutive Order of the President and an official statement of the 
Acting Secretary of State. 

On July 15, 1940, while the sovietization of Latvia and the 
other Baltic States was still in its early stage, the President 
issued Executive Order No. 8484 (5 F. R. 2586) pursuant to 
Section 5 (b) of the Trading With the Enemy Act, as amended 
(40 Stat. 411, as amended, 50 U. S. C. App. 5 (b)). It pro¬ 
hibited transactions involving property of the Latvian, Lithu¬ 
anian, and Estonian republics or their nationals unless licensed. 
As was plain, the primary purpose of this Order was to pre¬ 
vent any benefit to the Soviet Union by means of transfers 
of the property of those countries and their nationals. 10 Within 
the preceding three months, identical so-called “freezing” con¬ 
trols had been established for Norway, Denmark, the Nether¬ 
lands. Belgium, Luxembourg, and France these countries were 
overrun by the Nazis. This Order is still in effect for property 
in which Latvia or her nationals had any interest on or before 
December 7, 1945. 11 

Shortly after the imposition of these freezing controls the 
considerations underlying the official attitude of the United 

10 This purpose of the freezing controls appears clearly from the state¬ 
ments made on the floor of the Senate in connection with the adoption of 
the Public Resolution of May T. 1940, 54 Stat. 179, Title 50 U. S. C. App. 
§ 5 (b). which authorized the imposition of such controls and ratilied actions 
previously taken: 

“Mr. Connally. And is not this measure for the purpose of preventing 
change of title of the property here in the United States by conquest, or 
by any other forcible or violent means? 

“Mr. Wagner. That is exactly the purpose." (S6 Cong. Rec. 5007.) 
Senator Wagner, who was the Chairman of the Committee in charge of 
the measure, subsequently stated: 

••• * * The purpose * * * was to protect the property of inno¬ 

cent foreigners in this country from being—to use a very frank word- 
looted.” (S6 Cong. Rec. 500S.) 

11 In order to encourage postwar trade, freezing controls for most blocked 
countries, including Germany and Japan, have now been relaxed with re¬ 
spect to property acquired after the termination of hostilities. This was 
done with respect to Latvia and most other blocked countries by General 
License No. 94 issued by the Treasury on December 7, 1945 (10 F. R. 14814) 
which lifts freezing controls over assets acquired after that date. 
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States toward the annexation of the Baltic States were clearly 
expressed by Mr. Sumner Welles, then the Acting Secretary 
of State. On July 23, 1940, Mr. Welles issued the following 
formal statement which is notable for its disregard of thjs re¬ 
straint usual in diplomatic utterances. 

During these past few days the devious processes 
whereunder the political independence and territorial 
integrity of the three small Baltic republics—Estonia, 
Latvia, and Lithuania—were to be deliberately annihi¬ 
lated by one of their more powerful neighbors, pave 
been rapidly drawing to their conclusion. j 

From the day when the peoples of these republics 
first gained their independent and democratic form of 
government the people of the United States liave 
watched their admirable progress in self-govermpent 
with deep and sympathetic interest. 

The policy of this Government is universally kno\jon. 
The people of the United States are opposed to prewar- 
tory activities no matter whether they are carried on! by 
the use of force or by the threat of force. They pre 
likewise opposed to any form of intervention on j:he 
part of one state, however powerful, in the domestic 
concerns of any other sovereign state, however we|ak. 

These principles constitute the very foundations u^on 
which the existing relationship between the 21 sover¬ 
eign republics of the New World rests. 

The United States will continue to stand by thkse 
principles, because of the conviction of the Americhn 
people that unless the doctrine in which these principles 
are inherent once again governs the relations between 
nations, the rule of reason, of justice, and of law—jin 
ofher words, the basis of modern civilization itself can¬ 
not be preserved. [3 Department of State Bulletin 
(1940) p. 48.] [Italics added.] 

On March 14, 1942, the Department of State issued fo^ir 

documents 12 certifying that the United States had not recog- 

—-- 

“Nos. 122S, 1229, 1230. 1242; for texts see Langer, Seizure of Territory 
(1947), p. 264, N. 32. 




10 


nized the absorption of Latvia by either Germany (then in mil¬ 
itary control of Latvia) or the Soviet Union, that the legality 
of the so-called “nationalization decrees” or of any acts of the 
Soviet or German regimes there was not recognized by the 
United States and that all treaties between the United States 
and the independent Latvian Republic were still in existence. 
Similar documents appear to have been issued concerning 
Estonia as early as April 15,1941. 13 

In accordance with this uncompromising policy of nonrecog¬ 
nition the diplomatic and consular representatives of the inde¬ 
pendent Latvian Republic are authorized to discharge their 
official duties in this country as heretofore. Thus, the most 
recent official Diplomatic List 14 published by the Department 
of State lists Mr. Jules Feldmans, Minister Plenipotentiary, as 
charge d’affaires of the Latvian Republic. According to a 
newspaper account, 25 Dean Acheson, the present Secretary of 
State, on June 29, 1949, advised Mr. Feldmans, on receiving 
him as the new charge d’affaires, that Mr. Zarine [the Latvian 
Minister in London] is here considered “as bearer of the special 
emergency powers of the last independent government of 
Latvia.” 

Consistently with the continued recognition of the consular 
and diplomatic officials of the independent Republic of Latvia, 
this Government has steadfastly refused to permit the consular 
officials of the Soviet Union to act on behalf of Latvia and her 
nationals in this country. Thus, on March 26, 1948, the De¬ 
partment of State issued letters to all state governors in which 
attention was called to the fact that a person acting as an attor¬ 
ney for the consul general of the Soviet Union in New York 
City claimed, on behalf of nonresident Latvians, Estonians, 
and Lithuanians, the right to receipt for their distributive 
shares derived from estates in process of probate. The De¬ 
partment advised the governors that 

The Department has never recognized the incorpora¬ 
tion of Latvia, Estonia, and Lithuania into the Soviet 

u See The Maret, 145 F. 2d 431, 438, N. 33 (C. C. A. 3). 

M The Diplomatic List, Department of State (July 1949), p. 94. 

“ New York Times, June 29,1949, p. 16, col. 6. 
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Union and, consequently does not regard Soviet consular 
officers or their attorneys as having any right to ajct on 
behalf of non-resident Latvian, Estonian or Lithminian 
nationals. * * * In the case * * * of Lat¬ 
vian * * * nationals such right has been reserved 
to consular officers of * * * [Latvia] by Article 
XXV of the treaty of Friendship, Commerce and Consu¬ 
lar Rights of 1928 between the United States and 
Latvia * * * [For full text see copy of letter ad¬ 
dressed to the Governor of Alabama, App., infra, 
p. 54.] | 

This policy of nonrecognidon, thus bluntly expressed in July 
1940 and since consistently followed, is set out in explicit tjerms 
in the certificates of Secretary of State Marshall issued August 
2, 1948, which were introduced in the District Court in sup¬ 
port of defendant’s motion for summary judgment (Joint App. 
20-21). In them the Secretary certified 

* * * that the incorporation of Latvia byj the 

Union of Soviet Socialist Republics is not recognized by 
the Government of the United States. 

* * * that the legality of the so-called “national¬ 
ization” laws and decrees, or of any of the acts of the 
Soviet regime which assumed power in Latvia in 1940, or 
of any subsequent regime in that country has not been 
recognized by the Government of the United States. 

3. Summary of related litigation 

Viewed in the light of this background, it is apparent that 
the present suit is in essence one by the U. S. S. R. or its agents 
to secure judicial recognition of the Soviet annexation of Lat¬ 
via and the nationalization decrees adopted pursuant thereto 
which it has been the declared policy of the Executive to refuse 
to recognize. The suit is only one of a number of such attempts 
both in the United States and in other countries. In order to 
place the issues here in their proper perspective we believe it 
desirable to outline the basic pattern of this litigation of which 
the present suit forms a part. 
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Upon the outbreak of war in Europe in 1939 a number of 
privately owned merchant vessels left their Baltic home ports. 
When in 1940 each of the newly established Soviet socialist 
republics of Latvia, Estonia, and Lithuania issued decrees pur¬ 
portedly confiscating these vessels, their masters refused to 
return them to their ports of registry. Thereupon, Soviet 
authorities made strenuous efforts to accomplish, by resort to 
judicial proceedings in other countries, what they were unable 
to accomplish by force or persuasion. 

Most of the reported cases exhibit a similar factual pattern. 
Usually, a public shipping corporation such as the present 
plaintiff appears, on behalf of the Soviet Union itself or one 
of its constituent republics, as libellant or intervening libellant 
and on the basis of the nationalization decrees demands title 
and possession. It is usually opposed by the masters of the 
vessels and the original owners, who are frequently aided or 
represented by the consular officials of the formerly indepen¬ 
dent Baltic governments who continue to be accredited by the 
state of the forum. Occasionally, this basic pattern is obscured 
by the circumstance that the Soviet claims are also advanced 
purportedly in the name of the original owners, i. e., in disre¬ 
gard of the confiscatory decrees. 

So far as the research of counsel has been able to discover, 
these efforts to enforce the Soviet decrees have thus far proved 
unavailing. In some cases, the want of capacity of the claim¬ 
ant to sue proved an insurmountable obstacle. Thus, in at 
least two instances in which the claimant relied on the Soviet 
nationalization decrees, suit was dismissed on the ground that 
the Soviet Union or one of its newly established constituent 
republics was the real party in interest and the nominal libel¬ 
lant was therefore without standing. The Kuressar, A. M. C. 
(1941) 1190 (D. C. Md.) (not officially reported ); The Kotkas, 
35 F. Supp. 983, 9S5 (E. D. N. Y.). 1C 

In other instances, where the claimant, presumably to over¬ 
come this procedural obstacle, disregarded the nationalization 

“ It Is clear that the nonrecognized government would not have had ca¬ 
pacity to sue in its own name. See Guaranty Trust Co. v. United States, 
304 U. S. 126,137 and cases cited. 
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decrees and based its claim on a purported power of attorney 
executed on Soviet territory by the former owner, the poWer of 
attorney was rejected as obtained by official duress. The Sj igne, 
39 F. Supp. 810 (E. D. La.) aff’d sub nom. The Florida, 133 F. 
2d 719 (C. C. A. 5), cert. den. 319 U. S. 774, rehearing denieii 320 
U. S. 811. See also The Denny, 40 F. Supp. 92 (D. Ni. J.) 
rev’d 127 F. 2d 404 (C. C. A. 3) because of insufficient evidence 
of duress; and The Maret, 145 F. 2d 431,434 (C. C. A. 3) (Pow¬ 
ers of attorney executed by the original owners subsequently 
revoked by instruments executed before an American consul). 

On the merits, the claimants had no better success. The 
courts of the United States have uniformly refused to enforce 
the confiscatory decrees of the nonrecognized Soviet goYern- 
ments. The Maret, supra; The Kotkas , 17 supra; In re Grauds’ 
Estate, 43 N. Y. S. 2d 803, 812 (Surr. Ct. N. Y. County). 

The same result was reached in Ireland. Zarine v. Ousters 
of S. S. Ramava, [1942] I. R. 148 (Sup. Ct. Ireland), j^nd 
even in England and Canada, which have given de facto recog¬ 
nition to the Soviet annexation of the Baltic States, the courts 
have refused to give extraterritorial effect to the confiscaiory 
decrees of their Soviet governments and have denied claims 
based on those decrees. A/S Tallinna Laevauhisus v. Eston¬ 
ian State S. S. Line, 80 LL. L. Rep. 99 (Ct. of Appeal); LaJane 
and Baltser v. Estonian State Cargo and Passenger Steam^fiip 
Line, [1949] 2 D. L. R. 641 (Sup. Ct., Canada). 

SUMMARY OF ARGUMENT 

I 

Appellant’s claim to the funds in litigation is based on jthe 
so-called “nationalization decrees” issued by the Soviet Latvian 
regime in 1940. The Executive Branch has refused to grant 
recognition to that regime or to Latvia’s absorption in the 
Soviet Union. Furthermore, the Secretary of State has ex¬ 
plicitly certified that the United States does not recognize the 

17 The Court also pointed out that the freezing controls imposed on Jply 
15, 1940, see supra, p. S, prevent “the transfer of property of nationals of 
invaded countries so that such property may not inure to the benefit of (he 
aggressors” (35 F. Supp. at 9S4). 


S4S394—49-3 
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legality of these decrees or of any acts of the Soviet Latvian 
regime. These official acts and declarations constitute a de¬ 
termination by the Executive of a political question in the field 
of foreign policy which is binding on the courts. Particularly 
with respect to executive decisions to grant or withhold recog¬ 
nition of a foreign government, the courts will not interfere 
with the executive conduct of foreign policy. In United States 
v. Pink , 315 U. S. 203, the Supreme Court held that the Presi¬ 
dent’s authority in recognizing another government includes 
the power to determine the public policy of the United States 
with respect to the foreign government’s nationalization de¬ 
crees and that that determination is conclusive on the courts. 
That case is controlling here and the court below rightly so 
held. The President’s determination of the public policy of 
the United States is no less binding where he decides that the 
foreign government and its decrees should be refused recog¬ 
nition than where he grants it (Point I). 

Even if it be assumed arguendo that this executive deter¬ 
mination with respect to the legality of these decrees is not 
binding upon a federal court, the decrees should nevertheless 
be denied effect because their enforcement would violate pub¬ 
lic policy. The courts have uniformly refused to give effect 
to the confiscatory decrees of a nonrecognized government 
unless considerations of justice and equity so demand. Plain¬ 
tiff’s case invites no such considerations. Plaintiff is an agent 
of the unrecognized Soviet Latvian regime which is barred 
from our courts. That regime has never been able to reduce 
the confiscated ships to possession or otherwise establish its 
control over them since at all relevant times they were beyond 
its reach. Thus, this suit, in effect, is a demand upon a federal 
court by Soviet Latvia for aid in the enforcement of Latvia’s 
sovietization program for her merchant marine, a program im¬ 
posed upon a small country invaded and absorbed in violation 
of solemn international undertakings (Point II). 

The circumstance that title to the vessels was immediately 
prior to vesting in two individuals as trustees affords no support 
to appellant’s claim (Point III). 

Since there is no genuine issue as to any material fact, the 
entry of summary judgment was clearly proper (Point IV). 
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ABGUKEENT 

I 

I. The Executive policy of nonrecognition is binding oh the 

Federal courts 

As we have pointed out, the United States has adopted and 
since 1940 consistently adhered to a vigorous policy of [non- 
recognition toward the Soviet Latvian regime and the con^sca- 
tory decrees on which appellant here bases its claim. We 
believe that this policy is controlling on the courts and deter¬ 
minative of the issues of this case. 

There is hardly a doctrine more firmly rooted in American 
constitutional law than that executive decisions in the field of 
foreign affairs are by their very nature not susceptible of reyiew 
by the courts. They emanate from “the very delicate, plenary, 
and exclusive power of the President as the sole organ ot the 
federal government in the field of international relations,” 
United States v. Curtiss-Wright Export Corp., 299 U. S. 804, 
320. “They are decisions of a kind for which the Judiciary 
has neither aptitude, facilities, or responsibility and which has 
long been held to belong in the domain of political power 1 not 
subject to judicial intrusion or inquiry,” Chicago & Southern 
Air Lines, Inc . v. Waterman Steamship Corp., 333 U. S. 103, 111. 

Particularly in the matter of recognition or nonrecognition 
of foreign governments and the policy underlying the position 
taken by our Government the courts have never hesitated to 
accept executive determinations as conclusive. Rose v. 
Himely, 4 Cranch 241, 272; Gelston v. Hoyt, 3 Wheat. 246, ^23; 
Jones v. United States, 137 U. S. 202, 212; Oetjen v. Central 
Leather Co., 246 U. S. 297, 302; United States v. Belmdnt, 
301 U. S. 324, 328; Guaranty Trust Co. v. United States, 1304 
U. S. 126, 137-13S. See also Corwin, The President’s Conirol 
of Foreign Relations (1917), p. 82. 18 

If any doubts about the comprehensive scope of this execu¬ 
tive power remained, they have been swept aside by the recent 

“ These principles apply where the question involves the recognition or 
nonrecognition of the annexation of new territory by an existing stiite, 
cf. Williams v. Suffolk, 13 Peters 415, 420; In re Taylor, 118 Fed. 196 
(D. Mass.) ; The Kotkas, 35 F. Supp. 983, 984 (E. D. N. Y.) ; The Siffne, 37 F. 
Supp. 819, 822 (E. D. La.). 
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decision of the Supreme Court in United States v. Pink, 315 
U. S. 203. In that case, the United States had claimed in the 
courts of New York the assets of the New York branch of a 
Russian insurance company which had been “nationalized” by 
Soviet law. The funds were held by the New York Superin¬ 
tendent of Insurance as liquidator of the branch. The United 
States claimed them as the Soviet Union’s assignee. The as¬ 
signment was part of a single diplomatic transaction which re¬ 
sulted in the recognition of the Soviet Union by the United 
States. The New York courts denied the claim of the United 
States on the ground that the Soviet Union, its assignor, had 
acquired title by confiscatory decrees which violated the public 
policy of New York and could not be given effect as to property 
which at all times had been located there. The Supreme Court 
reversed on the ground that, in recognizing the Soviet Union 
and agreeing to this assignment, the Executive had established 
a public policy of the United States upholding the validity of 
the Russian decrees, a policy which was binding on the state 
courts despite a contrary local policy denying them effect. In 
so holding, the Court, speaking through Mr. Justice Douglas, 
said: 

The power of the President in the conduct of foreign 
relations included the power, without consent of the 
Senate, to determine the public policy of the United 
States with respect to the Russian nationalization de¬ 
crees. “What government is to be regarded here as 
representative of a foreign sovereign state is a political 
rather than a judicial question, and is to be determined 
by the political department of the government.” Guar¬ 
anty Trust Co. v. United States, 304 U. S. at p. 137. 
That authority is not limited to a determination of the 
government to be recognized. It includes the power to 
determine the policy which is to govern the question of 
recognition. Objections to the underlying policy as well 
as objections to recognition are to be addressed to the 
political department and not to the courts. * * * It 

was the judgment of the political department that full 
recognition of the Soviet Government required the set- 
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tlement of all outstanding problems, including the claims 
of our nationals. Recognition and the Litvinoy As¬ 
signment were interdependent. We would usury the 
executive junction if we held that that decision wds not 
final and conclusive in the courts [315 U. S. at 
229-230]. [Italics added.] 

After pointing out that the enforcement by the courts of New 
York of the public policy of that State “would collide with and 
subtract from the federal policy” (p. 230) by refusing “to give 
effect or recognition in New York to acts of the Soviet Gov¬ 
ernment which the United States by its policy of recognition 
agreed no longer to question” (p. 231) and by restoring “iome 
of the precise impediments to friendly relations which the 
President intended to remove on inauguration of the policy of 
recognition of the Soviet Government” (p. 231), the Court 
continued: j 

i 

The action of New York in this case amounts in sub¬ 
stance to a rejection of a part of the policy underlying 
recognition by this nation of Soviet Russia. Such 
power is not accorded a State in our constitutional sys¬ 
tem. To permit it would be to sanction a dangejrous 
invasion of federal authority. For it would “imperil 
the amicable relations between governments and vex 
the peace of nations.” Oetjen v. Central Leather Co. 
[246 U. S. 297, 304]. * * * It would tend to dis¬ 
turb that equilibrium in our foreign relations which the 
political departments of our national government had 
diligently endeavored to establish [315 U. S. at 2^3]. 
[Italics added.] 

Similarly, Mr. Justice Frankfurter, concurring, emphasized 
that the State court could not adopt a rule which would “thwart 
to any extent ‘the policy which the United States has adopted’ 
when the President reestablished friendly relations in 1933” 
(315 U. S. at 240). 18 

"Even Mr. Chief Justice Stone, dissenting, based his disagreement ipri¬ 
marily on the ground that the actions taken by the Executive did not in his 
view disclose a clear purpose to require state recognition of the Russian 
confiscatory decrees as applied to property having a situs in New York and 
left open the question whether had such a clear purpose been disclose^, it 
would override any inconsistent state policy. 
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We believe that the district court- rightly regarded the deci¬ 
sion in United States v. Pink as dispositive of the present case 
and as requiring dismissal of the complaint. Here, too, the 
President, speaking through the appropriate executive depart¬ 
ment, has determined “the public policy of the United States 
with respect to the Russian nationalization decrees.” He has 
declared that the annexation and sovietization of the Baltic 
States which resulted in the issuance of the decrees here relied 
on was an act of aggression to which this nation will give no 
countenance. And he has expressly certified to the district 
court that the legality of these nationalization decrees “has not 
been recognized by the Government of the United States.” 
We respectfully suggest that for a court to disregard these 
executive determinations and to give effect to a title based on 
these acts of international aggression would be no less a usur¬ 
pation of the executive function than that which was con¬ 
demned by the Supreme Court in the Pink case. 

The executive actions taken in the Pink case and here differ 
only in one respect: instead of recognizing Soviet Latvia and 
her confiscatory decrees, as he had done in the case of the So¬ 
viet Union, the President, in the responsible conduct of our 
foreign policy, explicitly determined that this recognition 
should be withheld. His determination, however, is no less 
binding on the courts than recognition would have been. 

It is clear that the power of the Executive to recognize for¬ 
eign governments and their confiscatory decrees includes also 
the power to refuse to recognize. As a practical matter the 
determination to continue to recognize the independent Lat¬ 
vian Republic can be made effective only by denying recogni¬ 
tion to the Soviet government of Latvia. Such nonrecognition 
is as potent an instrument of our foreign policy as is recogni¬ 
tion. See Corwin, The President (3d ed. 1948), p. 230. 

Indeed, the facts set forth above show beyond question that 
the nonrecognition of Soviet acts in the Baltic States was not 
a mere condition of passivity or inertia. Rather it was a vig¬ 
orous policy of forthright denunciation of “predatory activi¬ 
ties” which were regarded as threatening “the basis of modern 
civilization itself,” accompanied by the immediate imposition 
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of “freezing” controls designed to prevent the aggressors from 
reaping here any fruits of their depredations. Nor was it a 
temporary or opportunistic expedient. It was adhere^ to 
throughout the Second World War when the United States and 
the Soviet Union were allied in a joint struggle against com¬ 
mon enemies. Since the termination of that war, it has as¬ 
sumed added significance, for our protests against past Soviet 
aggressions have been reaffirmed by the declared determina¬ 
tion of this Government to contain further lawless expansion 
of the Soviet Union. 

In his concurring opinion in the Pink case, Mr. Justice Frank¬ 
furter considered the duty of the courts to give effect to an 
executive policy of nonrecognition. He there said: 

For more than fifteen years, formal relations between 
the United States and Russia were broken because of 
serious differences between the two countries regarding 
the consequences to us of two major Russian policies. 
This complicated process of friction, abstention from 
friendly relations, efforts at accommodation,and nego¬ 
tiations for removing the causes of friction, are sum¬ 
marized by the delusively simple concept of “nonrec<j)g- 
nition.” The history of Russo-American relatiqns 
leaves no room for doubt that the two underlying 
sources of difficulty were Russian propaganda and ex¬ 


propriation. Had any state court during this period 
given comfort to the Russian views in this contest be¬ 
tween its government and ours, it would, to that exteht, 
have interfered with the conduct of our foreign relations 
by the Executive, even if it had purported to do so 
under the guise of enforcing state law in a matter of local 
policy [315 U. S. at 239-240]. [Italics added.] 

These observations apply with even greater force in the con¬ 
text of the present case. This Court may take judicial notice 
of the tenseness of present relations between the United States 
and the Soviet Union and of the fact that those relations con¬ 
stitute the overriding problem in the foreign policy of the 
United States. Under the circumstances, it is clear that ariy 
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decision which would give comfort to the Russian views with 
respect to the annexation of the Baltic States would be a serious 
interference with the conduct of our foreign relations by the 
Executive. 

The appellant, however, seeks to distinguish the Pink case by 
stressing the fact that the foreign policy to which effect was 
there required to be given was embodied in an executive agree¬ 
ment with the recognized government while here it has been 
expressed unilaterally (Br. 28-30). This distinction is with¬ 
out substance. As the portions of the opinion quoted above 
clearly indicate, the decision in United States v. Pink was rested 
squarely on the executive power of the President to determine 
the question of recognition or nonrecognition and, as an inci¬ 
dent thereto. ‘To determine the policy which is to govern the 
question of recognition” (315 U. S. at 229). 

That the underlying policy happened to be embodied in an 
executive agreement adopted as “part and parcel of the new 
policy of recognition” (315 U. S. at 227) was incidental. This 
is made even more explicit in the concurring opinion of Justice 
Frankfurter. There, after discussing the previous policy of 
nonrecognition which had been expressed unilaterally by this 
Government, he pointed out that the courts were without 
power to take any action which would thwart that policy (315 
U. S. at 239-40). 

Recognition or nonrecognition is normally accomplished by 
unilateral act and the courts have never before thought that 
the foreign policy thus expressed was binding on them only if 
embodied also in an international agreement. See, e. g., Ken- 
nett v. Chambers, 14 How. 3S; Oetjen v. Central Leather Com¬ 
pany, 246 U. S. 297. Cf. also Corwin, The President (3d ed. 
194S), pp. 260-261. It would be a strange doctrine, indeed, 
which would condition the effectiveness of the President’s con¬ 
stitutional power to “speak as the sole organ” of the United 
States in the field of foreign relations on the consent of a 
foreign government. 

Such references as appear in the Pink case to the inter¬ 
national agreement involve in the Litvinox Assignment are 
explained by the fact that in that case the Court was over- 
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riding the decision of a state court on a question of peculiarly 
local concern—the proper distribution of a fund having ^ situs 
within the state and in the course of administration by a state 
liquidator. The Court’s jurisdiction to override such a de¬ 
termination was necessarily founded on the provision that the 
Constitution and laws of the United States “and all treaties 
made * * # under the authority of the United Siates” 
shall be the “supreme law of the land.” Constitution, Article 
VI, Clause 2. Because of the fact that an international Agree¬ 
ment had been concluded, the Court was not required to state 
explicitly that its jurisdiction would have extended also to the 
overriding of a state court judgment as inconsistent with (exec¬ 
utive foreign policy that was unilaterally declared. In any 
event, any problems that may arise out of the scope of the 
Supreme Court’s power to override the decision of a state Court 
are of no concern in a case arising in a federal court in the 
District of Columbia. Moreover, as we shall point out (Ij’oint 
II, injra), there is here no possible conflict between the execu¬ 
tive policy of the United States and the public policy which 
would be applied by this Court in the absence of any controlling 
executive policy. 

On the foregoing grounds the Court of Appeals for the 
Circuit refused to give effect to parallel decrees issued m ~~ 
tonia following the Soviet occupation. The Maret, 145 FI 2d 
431 (C. C. A. 3). In that case, a libel was brought by Amtt>rg, 
a corporation organized under the laws of New York to con¬ 
duct the Soviet Union’s foreign trade. The libel sought to en¬ 
force an asserted lien for advances made to the Captain. 'J'be 
advances had been made under instructions of a Russian gov¬ 
ernment corporation acting as agent for the Estonian Stp,te 
Steamship Company (a corporation occupying a position 
exactly parallel to that of the present plaintiff). The ques¬ 
tion was thus presented whether these advances had b^en 
made “upon the order of the owner of such vessel” within 1}he 
terms of Section 30 (P) of the Merchant Marine Act of June 
5, 1920, 41 Stat. 1005, 46 U. S. C. Sec. 97. The court hold 
that the executive policy of nonrecognition precluded it from 

i 
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giving effect to the Estonian decree under which the Estonian 
State Steamship Company claimed to be “the owner of the 
vessel.” Accordingly, it dismissed the libel, stating: 

* 

* * # no valid distinction can be drawn between the 

political or diplomatic act of nonrecognition of a sov¬ 
ereign and nonrecognition of the decrees or acts of that 
sovereign. * * * 

When the fact of nonrecognition of a foreign sover¬ 
eign and nonrecognition of its decrees by our Executive 
is demonstrated as is the case at bar, the courts of this 
country may not examine the effect of decrees of the un¬ 
recognized foreign sovereign and determine rights in 
property subject to the jurisdiction of the examining 
court, upon the basis of those decrees. A policy of non¬ 
recognition when demonstrated by the Executive must 
be deemed to be as affirmative and positive in effect 
as a policy of recognition * * * [at p. 422]. 
[Italics added.] 

To the same effect is In re Grands’ Estate, 43 N. Y. S. 2d 
803, 812 (Surr. Ct. N. Y. County) in which the Surrogate 
denied the claim of the Latvian State Cargo & Passenger 
Steamship Line to certain vessels which had belonged to the 
estate of an absentee. As it does in this case, claimant based 
its title there on the nationalization decrees passed by the 
Soviet Latvian regime. See also The Kotkas, 35 F. Supp. 983, 
985 (E. D. N. Y.); Zarine v. Owners of S. S. Ramava, [1942], 
I. R. 148 (Sup. Ct. Ireland), in both of which a claim of title to 
Baltic ships based on confiscatory decrees was denied. 

Appellant seeks to escape the force of these decisions by re¬ 
liance (Appellant’s Br. 17 et seq.) on the doctrine set forth 
in Underhill v. Hernandez, 168 U. S. 250, 252, and a line of 
decisions following it that “the courts of one country will not 
sit in judgment on the acts of the government of another done 
within its own territory.” We have pointed out that the ships 
in question were not within Latvia’s territorial waters when 
these decrees were issues or at any time since (pp. 2-3, supra; 
see also, infra, pp. 35 et seq.). But in any event, this doctrine 
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is applicable only to the acts of recognized governments and 
hence has no relevance here. 

In Underhill v. Hernandez , supra, plaintiff sought to hold 
Hernandez, a Venezuelan general, personally liable for dam¬ 
ages suffered as a result of Underhill's detention by Hernhndez 
during military operations in a civil war in Venezuela. Her¬ 
nandez’ faction had ultimately won the war and had been recog¬ 
nized by the United States as Venezuela’s government. The 
Supreme Court affirmed a directed verdict for defendant}. In 
his opinion, Chief Justice Fuller twice pointed out thatj “the 
revolutionary government was recognized by the United 
States” (168 U. S. at 253) and that “The acts complained 
of were the acts of a military commander represent¬ 
ing * * * a government * * * which * * * af¬ 
terwards * * * was recognized by the United Sti-tes” 

(168 U. S. at 254). And he rested the Court’s decision on the 
ground that 

[if] the independence of the government [which the re¬ 
bellious and successful faction] has set up is recognized, 
then the acts of such government from the commence¬ 
ment of its existence are regarded as those of an inde¬ 
pendent nation [168 U. S. 253]. 20 

The crucial importance of the fact of recognition is likewise 
apparent in Oetjen v. Central Leather Company, 246 U. S. 297. 
In that case, a general in charge of the revolutionary forces in 
a Mexican civil war seized and sold hides to satisfy a military 
levy. The hides were sold to defendants who imported them 
into the United States. The general’s group won the war and 
its government was recognized by the United States. As¬ 
signees of the original owners sued to recover the hides. iThe 

50 The Court also stated that | 

“[If] the political revolt fails of success, still if actual war has been wajged, 
acts of legitimate warfare cannot be made the basis of individual lia¬ 
bility” [168 U. S. at 253]. I 

This statement was only dictum. Moreover, the question whether the 
courts will impose tort liability for “acts of legitimate warfare” is obviously 
very different from the question whether they will recognize property tijtles 
derived from acts of an unrecognized government. 
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Supreme Court affirmed judgment for defendants. Justice 
Clarke, speaking for a unanimous Court, based his opinion 
squarely on the fact of recognition. After pointing out that 
recognition as a political decision is not subject to review by 
the courts and that it retroactively validates all acts of the 
government thus recognized he added: 

The principle that the conduct of one independent 
government cannot be successfully questioned in the 
courts of another * * * rests at last upon the high¬ 

est considerations of international comity and expedi¬ 
ency. To permit the validity of the acts of one sovereign 
State to be reexamined and perhaps condemned by the 
court of another would very certainly “imperil the ami¬ 
cable relations between governments and vex the peace 
of nations” [246 U. S. at pp. 303-304]. [Italics added.] 

These references to “comity” and to “amicable relations be¬ 
tween governments” are necessarily references to governments 
which have recognized each other and are thus capable of hav¬ 
ing “amicable relations.” 

Justice Clarke reiterated these views in even more emphatic 
language in a companion case decided on the same day, Ricaud 
v. American Metal Company, 246 U. S. 304. While the facts 
were similar, the case was presented to the court by a certificate 
of the Circuit Court. The certificate was challenged as in¬ 
sufficient because the certifying court had failed to find facts 
on which the questions were based. Justice Clarke held that 
this deficiency was cured by the subsequent recognition of the 
Mexican government. He said: 

* * * this recognition of the government [established 
by the successful insurgents] * * * makes the an¬ 

swers to the questions so certain and its effect upon the 
case is so clear, that, for the purpose of making an end 
of the litigation, we will proceed to answer the questions 
[246 U. S. at 307]. [Italics added.] 

The Court thereupon determined the question of title in favor 
of the defendant who had derived it from an act of the recog¬ 
nized government. 
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In contrast to these cases involving the acts of recognized 
governments is the decision in The Nueva Anna, 6 Wheat h 193. 
There the Court refused to give effect to a condemnation of 
captured ships decreed by an admiralty court of the Mejxican 
Republic sitting in Mexican territory. Because the Mexican 
Republic was then unrecognized by the United State^ the 
Court stated that it “could not consider as legal any acts i done 
under the flag and commission of such republic”. 

The doctrine of Underhill v. Hernandez is thus a doejtrine 
in aid of the supremacy of executive determinations ii| the 
field of foreign policy. It declares that where the Executive 
has recognized a foreign government the courts are not com¬ 
petent either to disregard that recognition or to embarrass our 
relations with the recognized government by questioning the 
validity of acts done within its borders. From this it als<j) fol¬ 
lows that where the Executive has refused to recognize not only 
the government but the specific governmental action involved, 
the courts are not competent to embarrass that Department 
in its conduct of foreign relations by acting contrary to thfe de¬ 
clared executive policy. Thus, far from lending support t<p the 
appellant’s position, Underhill v. Hernandez, and its succes¬ 
sors afford additional support for the judgment below. 

This is clearly shown by the explanation of Underhill v. Fer¬ 
nandez given by the Pink case. There, Mr. Justice Douglas, 
after emphasizing that state laws and policies could not be so 
applied as to thwart our foreign policy and embarrass thei fed¬ 
eral Executive in the conduct of that policy, added 

Such considerations underlie the principle of Oetjen 
v. Central Leather Company, 246 U. S. 296, 302-^303, 
that when a revolutionary government is recognized 
as a de jure government “such recognition is retroactive 
in effect and validates all the actions and conduct of 
the government so recognized from the commencement 
of its existence.” They also explain the views expre|ssed 
in Underhill v. Hernandez, 168 U. S. 250, 252, that “the 
courts of one country will not sit in judgment on the 
acts of the government of another done within its pwn 
territory” [315 U. S. at 233], 
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See also United States v. Belmont, 301 TJ. S. 324, 327-330; 
Guaranty Trust Co. v. United States, 304 TJ. S. 126, 140. 

A searching opinion recently handed down by the Court 
of Appeals for the Second Circuit emphasized that it is the 
Executive which is the final authority in deciding whether again 
acts done by a foreign government on its own territory shall 
be recognized in the courts of this country. In Bernstein v. 
Van Heyghen Freres, 163 F. 2d 246 (C. C. A. 2), cert. den. 332 
U. S. 772, plaintiff, a naturalized citizen, had attached certain 
funds owed to defendant, a Belgian corporation. He alleged 
that, while still a German citizen, Nazi officials had persecuted 
and jailed him because he was Jewish, and had under duress 
forced him to transfer a ship to a “trustee” who in turn sold it 
to the defendant which knew of the duress practiced on him. 
The ship was later sunk and the insurance proceeds paid over 
to a New York agent of the defendant, and then attached by 
plaintiff, who sought to recover damages and the insurance 
funds. Judge Learned Hand pointed out that the acts com¬ 
plained of were those of Nazi officials and observed: 

We have repeatedly declared * * * that a court 

of the forum will not undertake to pass upon the validity 
under the municipal law of another state of the acts 
of officials of that state, purporting to act as 
such * * *. We have held that this was a neces¬ 

sary corollary of decisions of the Supreme Court [Under¬ 
hill v. Hernandez, 168 U. S. 250; Oetjen v. Central 
Leather Co., 246 U. S. 297] * * *. Thus the case 

is cleared for the * * * question whether since the 

cessation of hostilities with Germany, our own Execu¬ 
tive, which is the authority to which we must look jor 
the final word in such matters, has declared that the 
commonly accepted doctrine does not apply * * * 

[163 F. 2d at 249]. [Italics added.] 

We then concluded that in Germany’s case the Executive 
had not acted to relieve the courts of the traditional restraint 
upon the exercise of their jurisdiction to question acts of a rec¬ 
ognized foreign government done within the latter’s own terri- 
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tory. Accordingly, he affirmed the judgment below dismissing 
the complaint. Judge Clark dissented on the ground that in¬ 
stead of dismissing the case the court should have let it go to 
trial so that a determination of the executive policy could be 
obtained from the Department of State. He emphasize^: 

* * * it should * # * be wholly clear that all the 
authorities cited—which I accept fully on the [points 
they decide—are based upon the condition that the for¬ 
eign nation whose acts thus deserve our judicial Respect 
was one to which out Executive accorded recognition 
as the de facto or de jure government at the 
time * * *. Such recognition gave it the hallmark 

of legality so far as our courts were concerned [163 F. 
2d at 253]. [Italics added.] 

In the light of these decisions it is clear that it is recognition 
and recognition alone which could have given the Latvian 
decree “the hallmark of legality” prerequisite to their enforce¬ 
ment. Recognition, however, as we have seen, has beeh em¬ 
phatically denied to them by the Executive. 

II. Enforcement of the Latvian nationalization decrees should 
be denied as contrary to public policy 

In the preceding portion of this argument we have s^iown 
that the executive policy denying recognition to the present 
regime in Latvia and to the nationalization decrees and all 
other acts of the Latvian regime is binding on the federal courts. 
But even if we assume that the executive determination qf the 
national policy with respect to these decrees is not controlling, 
we think that the Court should refuse to enforce them as con- 
trary to public policy. As we shall point out courts have on 
that ground frequently denied enforcement to confiscatory de¬ 
crees of unrecognized governments when the Executive' De¬ 
partment has not declared the national policy concerning them. 

These decrees are patently confiscatory. No extended cita¬ 
tion of authorities is required to show that under American 
law, a taking of private property upon a promise of compen- 
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sation at the rate of 25 percent 25 —a promise which incidentally 
has not been kept although nine years have elapsed—is a 
confiscation violating the Fifth and Fourteenth Amendments 
of the Constitution. To meet the constitutional standards 
the owner must receive the value of the interest taken. United 
States v. General Motors Corp., 323 U. S. 373, 379; see also 
Monongahela Navigation Company v. United States, 148 U. S. 
312, 32S; Brooks-Scanlon Corp. v. United States, 265 U. S. 106, 
123, and cases cited. Compare Laane and Baltser v. Estonian 
State Cargo & Passenger S. S. Line [1949] 2 D. L. R. 641, 653, 
656 (Supt. Ct., Canada); A/S Tallinna Laevauhisus v. Estonian 
State S. S. Line, 80 LL. L. Rep. 99 (Ct. of Appeal). 

It would be wholly unrealistic, moreover, to view this case 
merely as an isolated instance of an expropriation of the 
property of a few individuals. These decrees are integral parts 
of the Communist social and economic system which is based 
on a complete negation of the American philosophy of govern¬ 
ment and economics. Moreover, it is a system clamped down 
upon a helpless nation which was invaded and absorbed in 
violation of solemn international undertakings. 

The problem presented by an attempt to enforce confisca¬ 
tory decrees of an unrecognized Communist regime is not novel. 
Before 1933, American courts had occasion to deal with the 
similar decrees of the Soviet Union which was then unrecog¬ 
nized. Drawing on the analogy of decisions involving the 
legislation of the Confederate States and rendered after the 
end of the Civil War, 22 the courts indicated a willingness to 
enforce “ordinary,” “every-day” legislation. Political legis¬ 
lation, however, such as was embodied in confiscatory decrees, 
was generally denied effect unless special circumstances made 
this denial inappropriate. 

n Appellant now mentions for the first time tax exemptions which pur¬ 
portedly accrued to the expropriated owners (Appellant’s Br. 6, 44). This 
reference is unsupported by the record which is completely silent as to 
whether the compensation payable to the owners was taxable and at what 
rate. In any event, even if exemptions were, in fact, granted they would fail 
to remedy the confiscatory nature of the so-called “nationalization decrees.” 

= E. g. Texas v. White, 7 Wall. 700; Keith v. Clark, 97 U. S. 454; United 
States v. In-suranee Cos., 89 U. S. 99; Williams v. Bruffy, 96 U. S. 176. 



29 


Thus, e. g., in James & Co. v. Second Russian Ins. Co\, 239 
N. Y. 248, 146 N. E. 369 (1925), plain tiff, the assignee hf an 
English company sued the defendant, a Russian insurance 
company, on contracts it had entered into with plaintiff[s as¬ 
signor. Defendant pleaded its own extinction as a defense to 
the action. Rejecting this defense, Chief Judge Cardozo 
pointed out that 


The decree of the Russian Soviet government nation¬ 
alizing its insurance companies has no effect in the 
United States unless, it may be, to such extent as justice 
and public policy require that effect be given. * P * 
Justice and public policy do not require that the de¬ 
fendant now before us shall be pronounced imnkme 
from suit. * * * Our concern is not so much jvith 
the consequences intended by the authors of the decree 
as with those that will be permitted in other jurisdictions 
where the intentions of its authors are without effect as 
law. * * * So long at least as the decree of the 
Russian government is denied recognition as an utter¬ 
ance of sovereignty, the problem before us is governed, 
not by any technical rules, but by the largest considera¬ 
tions of public policy * * * [239 N. Y. at 255, ^56, 

146 N. E. 370]. [Italics added.] 


In Petrogradsky M. K. Bank v. National City Bank, ^53 
N. Y. 23, 170 N. E. 479, an American bank sued by the sur¬ 
viving directors of a prewar Russian bank, asserted the (de¬ 
fense that the Russian regime, then unrecognized by us, had 
nationalized the bank. Judge Cardozo, speaking for the New 
York Court of Appeals, rejected that defense, and again mide 
it clear that in view of the nonrecognition of Soviet Ruspia 
the decrees nationalizing banks were not law in the Unitjed 
States nor recognized as law. He then pointed out that never¬ 
theless the courts would not ignore the physical changes 
brought about by such legislation, on the principle ex facto jus 
oritur. According to Judge Cardozo, the only other exception 


I 
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to the complete disregard of this Russian legislation would be 
made if 

* * * “violence to fundamental principles of jus¬ 

tice or to our own public policy might otherwise be 
done” * * * The every-day transactions of busi¬ 
ness or domestic life are not subject to impeachment, 
though the form may have been regulated by the com¬ 
mand of the usurping government * * * To undo 

them would bring hardship or confusion to the helpless 
and the innocent without compensating benefit. On 
the other hand, there is no shelter in such exceptions 
jor rapine or oppression. We do not recognize the de¬ 
crees of Soviet Russia as competent to divest the plain¬ 
tiff of the title to any assets that would otherwise have 
the protection of our laws. At least that must be so 
where the title thus divested is transferred to the very 
government not recognized as existent. # * * we 

do not admit their competence * * * to pass sen¬ 
tence of death on the expropriated owner * * * 

The dissolution of the banks was not “mere ordinary 
legislation such as might have been had there been no 
war” * * * lyut legislation closely interwoven 

with the overthrow of the old order and the creation of 
a new one, * * * [253 N. Y. at 28, 29, 170 N. E. 
at 481.] [Italics added.] 

American courts have on occasion been willing to give effect 
to the confiscatory decrees of the nonrecognized Soviet Union. 
In doing so, however, they have kept carefully within the nar¬ 
row exceptions indicated in Judge Cardozo’s opinions. 

Thus, e. g., in Salimoff & Co. v. Standard Oil Co., 262 N. Y. 
220, 1S6 N. E. 679, Russian citizens had owned oil lands in 
Russia which had been expropriated by the Soviet regime. 
Oil later extracted from these lands was sold in Russia by 
Soviet agencies to the Standard Oil Company which imported 
it into the United States. The expropriated owners sued 
Standard Oil for an accounting. Judgment for defendants 
was affirmed by the New York Court of Appeals on these 
grounds: 
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* * * the existing [unrecognized] government can¬ 
not be ignored by the courts of this State so far as the 
validity of its acts in Russia is concerned, although the 
attempt is here made to nullify such acts and create a 
cause of action in tort in favor of Russian nationals 
against American corporations, purchasers for value 
from the Soviet government of property in Russia in 
accordance with Soviet law [262 N. Y. at 228,186 N. E. 
at 682]. [Italics addd.] 

The court disassociated itself explicitly from the view of 
certain writers that 

where a de facto government reigns supreme within 
its own territory, the courts should give full effect to its 
decrees in so far as they affect private rights. 

1 

Instead, the court emphasized that 

the courts of this State have not gone so far. The 
question with us is whether, within Russia, the Soviet 
decrees have actually attained such effect as to a\ter 
the rights and obligations of parties in a manner w 
may not in justice disregard, even though they do not 
emanate from a lawfully established authority, recog¬ 
nized politically by the government of the United States 

[262 N. Y. at 225, 186 N. E. at 681]. [Italics added.] 

I 

As these quotations clearly show, the court deemed one of 
the two exceptions to the rule of complete disregard of Rus¬ 
sian laws established by the facts of that case, i. e., the physical 
effectiveness of a Russian decree which could not in justice be 
ignored. 23 i 

The court would have been justified in adding that the sec¬ 
ond exception was also present: disregarding the Russian de- 

33 The narrow limits of this exception are emphasized in the concurring 
opinion of Judge Lehman in Dougherty v. Equitable Life Assur. Soc., 266 
N. Y. 71,193 N. E. 89: 

“Within well-defined territorial limits, [the] decrees [of the unrecognized 
Soviet government] had all the force of law. Outs-ide of those limits, tjae 
strong arm of the Soviet government could not extend; until recognition, 
its decrees were not the law of Russia in a juridical sense” [266 N. Y. jat 
101,193 N. E. at 908. [Italics added.] 

See also Russian Reinsurance Co. v. Stoddard, 240 N. Y. 149,147 N. E. 703. 
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crees in the circumstances stated would have done “violence to 
fundamental principles of justice or public policy,” ( Petro - 
gradsky M. K. Bank v. National City Bank, supra, 253 N. Y. 
at 28,170 N. E. at 481). For this was clearly an effort of Rus¬ 
sian citizens to shift their losses suffered in the Soviet revolu¬ 
tion to an American corporation which, in the court’s words, 
had become a “purchaser for value.” It will be remembered 
that the American nonrecognition policy towards Soviet Rus¬ 
sia was not accompanied by an embargo on commerce and 
American corporations were permitted to trade with Soviet 
agencies. See Jaffe, Judicial Aspects of Foreign Policy (1933) 
148. To restrict that trade to goods not acquired by confisca¬ 
tion would have been impossible. Under these circumstances, 
to hold an American purchaser liable for conversion would 
have been manifestly unjust. 

This judicial concern for the rights of private parties is also 
evident from another decision in which a Soviet nationaliza¬ 
tion decree gained limited recognition. In Banque de France 
v. Equitable Trust Co., 33 F. 2d 202 (S. D. N. Y.), the French 
state bank sought to hold two New York banks liable after 
they had received a gold shipment for the account of the Soviet 
Union’s state bank. The French bank claimed that this gold 
was identical with gold taken from it in Russia by confiscatory 
Soviet decrees and insisted that the defenses based on them 
be stricken. The court refused on these grounds: 

Justice requires that effect should be given by our 
courts, even though we do not recognize the Russian 
Government, to those acts in Russia upon which the 
rights of our citizens depend, provided that in so doing 
our judicial department does not encroach upon or in¬ 
terfere with the political branch of our govern¬ 
ment. * * * 

To deprive these defendants who are American na¬ 
tionals of asserting title to the gold which was shipped 
to them to be in the State Bank, and to preclude the 
defendants from showing in what manner such title 
was acquired, I believe would be doing violence to fun¬ 
damental justice and would be contrary to the principles 
which the courts of this country apply. It is quite 


apparent that if the defendants are not permitted to 
do this, the probable result would be to subject thtym to 
double liability which * * * should be avoided 

[33 F. 2d at 206]. [Italics added.] 

Plainly the facts of the case at bar do not bring it Within 
either of the two exceptions which would justify giving jgffect 
to the confiscatory decrees of an unrecognized government. 
Neither has there been a physical change of a kind which com- 
pells a court to bow to the inevitable nor would grave injustice 
be done by adhering to the general rule of disregarding the 
decrees of an unrecognized government. 

The most that the Latvian Soviet regime ever accomplished 
here was to expropriate the original owners “on paper.’. It 
was never able to secure obedience to its decrees by for<j;e or 
to induce, by persuasion or otherwise, those in charge of the 
vessels to return them to their former home ports or to acknowl¬ 
edge a change of title which the decrees purport to effectuate. 
Hence, this Court has no occasion to consider the legal effect 
of a fait accompli simply because nothing was ever accom¬ 
plished. 

Equally important is the fact that plaintiff is in a position 
radically different from that of the defendants in both the 
Salimoff and Banque de France cases. The defendants there 
were private citizens who would have lost legitimate invest¬ 
ments or would have been subject to double liability if the de¬ 
crees had been denied effect. Hence the courts avoided dping 
“violence to fundamental principles of justice or to our qwn 
public policy,” Petrogradsky M . K. Bank v. National Cfity 
Bank , supra, 253 N. Y. at 28, 170 N. E. at 481, by permitting 
the Russian decrees to be pleaded in defense. Here, the reverse 
is true: In view of the peculiar status of appellant, if for no 
other reason, the enforcement of these decrees would, in f^ct, 
do violence to fundamental principles of justice or to our qwn 
public policy. 

Appellant here is not, nor does it assert the rights of a pri¬ 
vate citizen. Nor is it a purchaser for value. As the appel¬ 
lant itself puts it, it is a 
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public corporation organized under the laws of the 
U. S. S. R. and Latvian Socialist Soviet Republic and 
the representative of the Latvian State in whom title 
to these three ships has been vested pursuant to 
the * * * nationalization decrees [Appellant’s Br., 
p. 7]. 

For the purposes of this appeal, this Court may not be con¬ 
cerned with appellant’s capacity to sue as a representative of 
the Latvian Soviet Socialist Republic. Cf. Russian Volunteer 
Fleet v. United States, 282 XJ. S. 481, 486, 489, and Land 
Oberoesterreich v. Gude, 109 F. 2d 635, 637 (C. C. A. 2). See 
also The Maret, 145 F. 2d 431 (C. C. A. 3). But the fact that 
the formal capacity of the plaintiff to sue was not put in issue by 
the present motion to dismiss does not mean that this Court, 
in considering the application to this case of fundamental prin¬ 
ciples of justice and public policy, should blind itself to the 
real interests involved. This is a suit in equity and it is gov¬ 
erned by equitable principles. Section 9 (a) of the Trading 
With the Enemy Act, as amended; Standard Oil Co. v. Clark, 
163 F. 2d 917, cert. den. 333 U. S. 873 (C. C. A. 2); Nagano v. 
Clark, — F. Supp. — N. D. Ill., June 7, 1949. “Equity looks to 
the substance and not merely to the form,” Young v. Higbee 
Company, 324 XJ. S. 204, 209. In accordance with that prin¬ 
ciple, the corporate form may be disregarded if justice so re- 
quiries. See, e. g.. Westinghouse Electric and Mjg. Co. v. Allis- 
Chalmers, 176 Fed. 362 (C. C. A. 3). Cf. Great Northern 
Coop. Assn. v. Bowles, 146 F. 2d 269, 272 (Emergency Court 
of Appeals). 

In a suit under the Trading With the Enemy Act the courts 
must look through the form to the reality. Cf. Stoehr v. Wal¬ 
lace, 255 XJ. S. 239; Clark v. Uebersee Finanz-Korporation, A. 
G., 332 U. S. 480. Actually, the plaintiff here is merely a 
nominal party; the real parties in interest are the Soviet Union 
and the Latvian Soviet Republic. Through plaintiff, Soviet 
Latvia’s “representative” and agent, they are asking a federal 
court to put the finishing touches on a sovietization program 
forced upon a small country that suddenly found itself the 
object of “territorial and political rearrangement [s] ” secretly 
agreed upon between Nazi Germany and Soviet Russia, supra, 
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p. 5. The Canadian Supreme Court recently dealt With 
similar claims of the Estonian State Cargo & Passenger Steam¬ 
ship Line (a corporation presumably identical with the plaiintiff 
in The Maret, supra, p. 2) to funds derived from a former 
Estonian vessel which, at the time of the Estonian nationali¬ 
zation decree, was anchored in a Canadian port. Justice Rand, 

in rejecting the claims of the Estonian State Line, observed. 

! 

The acquisition of property here is not to be dis¬ 
sociated from the larger political policy of which it is 
in reality an incident. The matters before us evidence 
the fundamental change effected in the constitution of 
the Estonian state, of which that acquisition is (inly 
one, though an important, particular. What has been 
set up is a social organization in which the dominant 
position of the individual, as recognized in our po 
has been repudiated and in which the institutioi 
private property, so far as that has to do with producing 
goods and services, has been abolished; and tliose 
functions, together with the existing means, taken oyer 
by the state. If at the time of the Decrees every Es¬ 
tonian ship had been sunk, their principal purpose 
would still have been realized in vesting in the state 
* * * the monopoly of carrying on shipping services. 

What is asked of the foreign territorial law is, there¬ 
fore, to aid in the execution of a fundamental political 
law of Estonia which serves no interest of the foreign 
state . The law of conflicts is concerned with the de¬ 
termination of rights in property and personal relations 
which are conceived as distinct from the law uncjler 
which they arise; but laws of the class in question ^re 
not migratory and are deemed to be operative only within 
their own territories. If the transfer of property by 
such a law of Estonia has been satisfied by the condition 
of territorial jurisdiction, the title will be recognized 
and enforced, as in England the similar Decrees of Rus¬ 
sia: Luther v. Sagor & Co. [1921] 3 K. B. 532. Bdt 
where that legislative basis is absent there is no war¬ 
rant in international accommodation to call 
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another state to exercise its sovereign power to supply 
the jurisdictional deficiency in completing such a po¬ 
litical program. [ Italics added. ] [ Laane and Baltser v. 

Estonian State Cargo and Passenger SS. Line [1949] 
2 D. L. R. 641 (Sup. Ct., Canada) at 657.] 

The Canadian Supreme Court, it may be noted, rejected the 
claim although it had taken judicial notice of the de facto 
recognition by Canada of Latvia’s annexation by the Soviet 
Union, a recognition which the United States has consistently 
refused. 

If Latvia were a recognized government and had appeared 
through a corporation organized for the purpose of collecting 
its revenues, this Court, under settled principles of law, would 
have declined to aid in the collection of even a moderate tax. 
See e. g., Moore v. Mitchell, 2S F. 2d 997, 998 (S. D. N. Y.), 
aff’d, 30 F. 2d 600, 602 (C. C. A. 2), affd on another ground, 
281 U. S. IS; State of Maryland v. Turner, 75 Misc. 9, 132 
N. Y. Supp. 173; State of Colorado v. Harheck, 232 N. Y. 71, 
133 N. E. 357. No different rule should apply where a non- 
recognized foreign government appears through a “representa¬ 
tive” and seeks to collect not merely taxes but indeed the 
entire property of its citizens. 

The effect of the decrees bears elements * * * of 

analogy to the operation of a revenue law. A state im¬ 
poses a tax as a small fraction of the property of its 
citizens, and it is taken for a public purpose. But 
whether the fraction is 5 or 75 percent and even though 
limited to certain classes of property, coercion and pub¬ 
lic object are common to both cases. We refuse to aid 
a neighbour state in collecting the lesser exaction even 
though taxation is universally accepted as a proper state 
faculty; on what ground should we enforce the greater? 
[Rand, J., in Laane and Baltser v. Estonian State Cargo 
Passenger SS Line, supra, at 656-657.] 

In support of its claim, however, appellant cites numerous 
authorities for the well-known rule that, generally speaking, 
a vessel is subject to the law of the state whose flag she flies 
(Appellant’s Br., pp. 33 et seq.). Yet that rule affords no 
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answer to the crucial issue here presented: what law, what state 
and what flag are controlling? Those of the independent 
Latvian Republic which we recognize or those of Soviet Latvia 
whom we do not recognize? We believe that we have con¬ 
clusively shown that the purported decrees of Soviet Latvia 
must be disregarded. This demonstration is not refuted by a 
generality which is commonly accepted because it conveniently 
summarizes the proposition that by and large the courts prefer 
the law of the flag state to those of other countries in dealing 
with ships. ! 

Moreover, the very basis advanced for the “flag state” rule 
reveals the hollowness of appellant’s argumentation. In one 
of the cases from which appellant quotes at length, the cpurt 
stated the basis of the rule of the flag state as follows: j 

We have seen that in Crapo v. Kelly, 16 ‘Vyall. 
610 * * * jurisdiction was exercised upon the the¬ 
ory that a ship on the high seas is part of the territory 
of the sovereign whose flag she flies. Later and ipore 
generally accepted reasoning supports jurisdiction u£on 
the theory of personal allegiance rather than 
that of territoriality * * * Sir William Holds- 

worth * * * says that the power of requisition¬ 

ing * * * is justified “by the doctrine that sliips 
and shipowners alike owed allegiance to the Crown 
wherever they were” [The Navemar, 102 F. 2d 444, 
449 (C. C. A. 2)]. [Italics added.] 

See also Cunard S. S. Co. v. Mellon, 262 U. S. 100, 123. 1 

If allegiance is the basis of the rule, the rule does not apply 
here because an invader, under American law, does not com¬ 
mand the allegiance of the citizens of the invaded country. 
Those who escaped before annexation are free to reject or 
accept the new sovereign. See United States ex rel. Schwarz¬ 
kopf v. Uhl, 137 F. 2d 89S, 902 (C. C. A. 2) and cases cit^d. 
This is true even where the forum recognizes the annexing 
government. Where, as here, no such recognition, is granted, 
the invader, so far as the forum is concerned, may not be 
able to affect by its decrees the citizenship even of those 
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who remain. Cf. United States ex rel. Schwarzkopf v. Uhl, 
supra, 901, 902; United States ex rel. D’Esquiva v. Uhl, 137 
F. 2d 903, 905, 906 (C. C. A. 2); see Langer, Seizure of Terri¬ 
tory (1947) at 107, and the State Department’s letter to all 
governors, of March 26,194S (App. infra, p. 59). 

The only case referred to by the appellant or discovered by 
our own research which sustains a claim of a foreign govern¬ 
ment to a ship where that claim is based solely on a decree of 
expropriation is The Navemar, 102 F. 2d 444 (C. C. A. 2). 
In that case the Spanish Republic, while engaged in a civil 
war with Franco and his followers, issued a decree “attaching” 
The Navemar, a Spanish merchant vessel, for public service 
while she was in the port of Buenos Aires. After her later 
arrival in New York, the original owner libelled her. The 
Spanish Ambassador intervened and asserted the government’s 
title based on its decree. The Circuit Court of Appeals re¬ 
versed the judgment below for the libellant and determined 
that title had passed to the Spanish Government as soon as 
The Navemar had left Argentinian waters. 

The case is clearly distinguishable from the present one at 
on at least two grounds. In the first place, the court held the 
decree there involved was not confiscatory. It stated: 

there is no proof * * * that the owner was to re¬ 

ceive no compensation for its vessel and the decree itself 
provided for assumption by the Spanish Republic of 
the obligations of the owners to creditors. Moreover, 
the Spanish Constitution * * * appears to re¬ 

quire payment of compensation * * * and we 
should presume that its provisions would be regard¬ 
ed * * * [102 F. 2d at 449]. 

By way of dictum the court then observed that even in the 
absence of compensation the foreign decree would be recog¬ 
nized. So far as w’e are aware, that dictum is without other 
judicial support. We know of no decision holding that a con¬ 
fiscatory decree even of a recognized government will be en¬ 
forced against vessels which were never taken into custody 
pursuant to such decree. On the contrary, both England and 
Canada have refused to enforce confiscatory decrees of the 
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kind involved here even though the confiscating government 
was recognized de jure or de facto, A/S Tallinna Laevauhisus 
v. Estonian State S. S. Line, 80 LL. L. Rep. 99 (Ct. of Appeal); 
Laane and Baltser v. Estonian State Cargo and Passengef S. S . 
Line, [1949] 2 D. L. R. 641 (Sup. Ct. of Canada); The “El 
Condado,” [1939] 63 LL. L. Rep. 330 (Ct. of Sess., Scotland). 

In the second place, the Spanish Republic was a recognized 
government entitled to claim the comity of our courts, and 
its laws were entitled to recognition, Russian Republic v. 
Cibrario, 235 N. Y. 255, 139 N. E. 259. The Latvian Soviet 
Republic has not been recognized. The Navemar thus gc^es no 
further than to sustain the right of a recognized foreign govern¬ 
ment to requisition 24 ships flying its flag, see 2 OppenheinL In¬ 
ternational Law (7th ed. 1948), § 364,366; Act of June 6, i.941, 
55 Stat. 243, as amended, 50 U. S. C. App. § 1273. 23 It I falls 
very short of establishing that the courts should aid a pon- 
recognized government to confiscate vessels contrary to the pub¬ 
lic policy of the forum. | 

Thus the fact that the property consisted of vessels on! the 
high seas or in drydock in the United States does not bring 
that property within either of the recognized exceptions tq the 
general rule of nonenforcement of confiscatory decrees of un¬ 
recognized governments. There is here no physical change 
of status of the vessels which a court is compelled to recog¬ 
nize. And there are no intervening rights of innocent third 
parties, or other considerations which would render nonen¬ 
forcement violative of fundamental principles of justice. On 
the contrary, the very representative of the unrecognized Lat¬ 
vian regime is here asking this Court to assist that regime 
in effectuating a confiscation which it has been unable to ac¬ 
complish by physical dominion. Every consideration of jus¬ 
tice and public policy requires that this Court refuse its ^id. 
— 

“That the term “requisition” implies an agreement that the owner (will 
be duly compensated, see Fletcher v. Alaupin, 76 App. D. C. 63, 66,127 F* 2d 
46,49. I 

M See also, e. g„ Texas Company v. Hoyarth Shipping Co., 256 U. S. ^>19, 
628-629; The Athanasios, 228 Fed. 558 (E. D. N. T.) ; The Adriatic, 258 Fed. 
902 (C. C. A. 3) ; The Claveresk, 264 Fed. 276 (C. C. A. 2). I 
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III. In seeking to establish its title appellant cannot rely on 
the record title of its agent as co-trustee of the funds at the 
time of vesting 

We believe that the foregoing amply demonstrates that the 
appellant has no title to the funds in suit which this Court may 
recognize. Appellant suggests, however, that the Custodian 
is in effect estopped to contest its title by reason of the appoint¬ 
ment, by the United States District Courts for the Southern and 
Eastern Districts of New York, of Mr. Recht, appellant’s coun¬ 
sel, and one Joseph G. Kearns as trustees of the vessels. Thus 
appellant urges (Brief, p. 41) that the Custodian, “having di¬ 
vested plaintiff’s agent of the fund [may not] question the law¬ 
fulness of plaintiff’s title.” 

This argument rests on a patently erroneous assumption of 
fact. There is nothing in the record to suggest that Recht and 
Kearns were trustees for appellant; presumably they were ap¬ 
pointed to administer the vessels and hold the revenues and in¬ 
surance proceeds derived from them for whoever might ulti¬ 
mately be shown to be the owner. While appellant states that 
Recht was its attorney in fact, it makes no assertion that title 
was placed in him in that capacity nor in any event does it 
assert that Kearns was also its agent. Indeed it admits the 
contrary for it states that “The Trustees were appointed to 
permit the orderly adjudication in the courts of the ownership 
of the ships as between the principals of the Trustees.” 
(Brief p. 2). 20 Plainly nothing in the appointment by the 
admiralty courts of trustees to operate the vessels 'pendente lite, 
or in the selection of the attorney in fact of appellant—a claim¬ 
ant of the vessels—as one of those two trustees can possibly 
be regarded as a recognition of the validity of the appellant’s 
claim of title. 

In any event, however, the possession of the funds at the 
date of vesting is immaterial. It is settled that property held 
by a fiduciary is vestible. Central Union Trust Company v. 
Garvan, 254 U. S. 554; Commercial Trust Company v. Miller, 

“The record in other proceedings before the Custodian affirmatively shows 
that in fact Kearns has throughout represented the interests of the former 
Latvian owners. 
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262 U. S. 51; Farmers Loan & Trust Co. v. Hicks, 9 F. 2d 848 
(C. C. A. 2), cert. den. 269 U. S. 583. Upon the issuance of the 
vesting orders, all private interests in the funds were terminated 
and all right, title and interest became vested in the Custodian. 
Cummings v. Deutsche Bank, 300 U. S. 115, 121; Commercial 
Trust Co. v. Miller, supra; The Antoinetta, 153 F. 2d 138' 143 
(C. C. A. 3), cert. den. 328 U. S. 863. In a suit for return upder 
Section 9 (a), the plaintiff can recover only if it can establish 
that it is the owner of an interest, right, or title in the property. 
And recovery has been repeatedly denied in cases in whicl^ the 
plaintiff had both possession and record title immediately prior 
to vesting. E. g., Stoehr v. Wallace , 269 Fed. 827 (C. C. A. 2) 
afi’d 255 U. S. 239; Standard Oil Co. v. Markham, 61 F. Supp. 
813, 64 F. Supp. 656, afFd sub nom., Standard Oil Cd. v. 
Clark, 163 F. 2d 917, cert. den. 333 U. S. 873. Here the ap¬ 
pellant had neither possession nor record title. The fact (that 
title to the funds was, prior to vesting, in two individuals as 
trustees might conceivably under some circumstances support 
a claim by the trustees to recover their interest under the trust. 57 
But it can lend no conceivable support to appellant’s cl^im, 
which must stand or fall on its own merits. 

Appellant’s reliance in this connection on Standard Oil Cq. v. 
Markham, supra, is wholly misplaced. In that case the plain¬ 
tiffs were suing for the return of properties which stoo4 of 
record in their names at the time of vesting but which the (fus- 
todian had determined to be in fact enemy owned. As to per¬ 
tain of the properties in suit the court held that the transfers 
through which the plaintiffs had obtained record title were 
sham and it denied recovery. As to other properties it found 

* 7 That such a claim could not be maintained in the circumstances ot the 
present case is clear. The trust was created to facilitate the administration 
of the vessels by the admiralty courts; upon issuance of the Vesting Orders 
and transfer of the funds to the Custodian pursuant to them that adminis¬ 
tration and with it the reason for the trust ceased. Moreover, the trust! res 
having been reduced to cash, the trustees’ only remaining function [was 
to hold that cash until its owner had been determined, and they accordingly 
became bare trustees whose title would be disregarded for purposes of [the 
Trading With the Enemy Act. Stoehr v. Wallace, 269 Fed. 827 (S. D. N. IT.), 
alTd 255 U. S. 239; see Central Hanover Bank v. Markham, 68 F. Supp. 829 
(S. D. N. Y.) ; Farmers Loan arid Trust Co. v. Hicks, 9 F. 2d 848 (C. C. A.j 2). 
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that the plaintiffs had acquired title by acts which were in¬ 
tended by both parties as genuine transfers. It further held 
that the fact that the properties had been acquired and were 
held for the purpose of violating the federal antitrust laws did 
not prevent recovery. The court’s decision on that branch of 
the case was thus premised on the fact that the property had 
been effectively transferred to the plaintiffs; its holding was 
that since the plaintiffs did, in fact, own the property the cir¬ 
cumstance that they had been guilty of unclean hands in ac¬ 
quiring and using it did not preclude recovery. Thus the court 
assumed the very point at issue here—that the property had 
been effectively transferred to the plaintiffs. Here on the con¬ 
trary we have demonstrated that the property has never been 
transferred to the plaintiff. 

IV. The entry of summary judgment for appellee was proper 

As the preceding arguments have shown, the controlling 
question in this case is purely one of law, and was correctly 
decided by the court below in favor of defendants. Hence the 
granting of summary judgment was mandatory. 

Where there is no genuine issue of fact, the court is 
required by Rule 56 (c) to render summary judgment 
in favor of the moving party if he is entitled thereto as 
a matter of law. The existence of an important, diffi¬ 
cult, or complicated question of law, where there is no 
issue as to the facts, is not a bar to a summary judgment. 
Rule 56 (c) clearly contemplates and requires that the 
court render summary judgment in such a situation. 
[3 Moore’s Federal Practice (1938), § 56.04, at p. 3185.] 

Appellee’s motion for summary judgment was filed August 
20. 194S. and was accompanied by numerous exhibits and affi¬ 
davits (Joint App. 5-50). A hearing was had on the motion 
on October 12 and 13, 1948. On October 25, 1948, appellant 
filed a counteraffidavit (Joint App. 50-52). Nowhere in the 
counteraffidavit did appellant controvert any fact alleged in 
the affidavits and exhibits submitted by the appellee. The 
only issue of fact even faintly suggested by the appellant’s 
counter-affidavit is that “a substantial question of Latvian law 
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may exist herein as to the capacity of the prenationalization 
owners of the three vessels involved in this litigation” (Joint 
App. 52). This question is wholly irrelevant to a deterilnina- 
tion of appellant’s title which is the sole issue between the 
parties to this action. | 

Appellant asserts, however, that there are numerous dis¬ 
puted issues of fact upon which evidence should be takeri. If 
there were such issues, they should have been presented ih ap¬ 
pellant’s counteraffidavits, either by denial of essential State¬ 
ments made in the moving affidavits (Rule 56 (c)) or by Asser¬ 
tion of grounds showing that the appellant could not “present 
by affidavit, facts sufficient to justify [its] opposition” (Rule 
56 (f)). Not having been so presented, they cannot be con¬ 
sidered here. Rule 56 declares unequivocally that the decision 
on motion for summary judgment shall be based on the “plead¬ 
ings, depositions and admissions on file, together with the affi¬ 
davits.” If, as here, those documents do not disclose any gen¬ 
uine issue as to any material fact, the entry of summary judg¬ 
ment is called for by the rule. 

In any event, however, appellant does not even now Ques¬ 
tion any of the facts on which the decision below and the argu¬ 
ments stated in this brief have been rested. In its brief (pp. 
43-44) it states eight so-called “issues of fact” without making 
any assertions as to what the appellant would, in the eveijit of 
trial, expect to be able to prove on those issues or showing 
wherein any such proof would controvert the facts stated in 
appellee’s moving papers. Moreover, examination of these 
so-called issues of fact will demonstrate clearly that many of 
them are not issues of fact but of law, most of them are irrele¬ 
vant, and none of them present any “genuine issue as to any 
material fact.” We shall comment on them in the order in 
which they are presented by appellant. 

(1) The appellee has never disputed the “effective adminis¬ 
trative and governmental control within Latvian territory^ of 
the Latvian Soviet Socialist Republic. 28 The existence of such 

** Appellant's references to the “dc facto ” nature (e. g., Appellunt’s 
Br. 6) of the Latvian Soviet regime are appropriate only if confined to 
the factual existence of that regime which appellee does not dispute. ^hat, 
of course, is a far cry from either de facto or de jure recognition of the 
Latvian regime, which the Executive Department has never granted. 
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control, however, in no way derogates from the fact of non¬ 
recognition of that regime or its decrees and is accordingly 
immaterial for present purposes. 

(2) If appellant genuinely desires to submit additional in¬ 
formation concerning the official policy of the Department of 
State, this Court may take judicial notice of any such infor¬ 
mation. Cf. Oetjen v. Central Leather Co., 246 TJ. S. 297, 301. 
Since the official pronouncements of the Department of State 
are matters of public record, we can conceive no possible occa¬ 
sion for examination before trial in this regard. If, however, 
appellant had genuine grounds for discovery or examination 
before trial in this respect, it should have seasonably presented 
them to the District Court by appropriate motion or by the 
procedure contemplated in Rule 56 (f). 

(3) For the purposes of our motion for summary judgment 
and of this appeal, we have not disputed the correctness of 
the translations of the “nationalization” decrees furnished by 
appellant or the effectiveness of those decrees so far as the law 
of the Latvian Soviet Socialist Republic is concerned. 

(4) The citizenship and status of the adverse claimants to 
the vessels and of the company which operated them is wholly 
irrelevant. Appellant’s case must stand on its own merits and 
is not affected by the merits or demerits of any conflicting 
claims. 

(5) As to the whereabouts of the vessels, appellant had 
ample opportunity in the trial court to present any available 
evidence in answer to appellee’s detailed affidavits, particularly 
in view of the fact that its counsel has since February 1941 
(Joint App. 27) been administering those vessels as cotrustee. 
It presented no such evidence and it does not now contradict 
any of the facts as stated in the affidavits submitted by appellee. 

(6) As to the status of the plaintiff we do not dispute ap¬ 
pellant’s description of itself as “a public corporation organized 
under the laws of U. S. S. R. and Latvian Soviet Socialist Re¬ 
public and the representative of the Latvian state” (Appellant’s 
Br. 6). Xor do we deny here that under the law of the Latvian 
Soviet Socialist Republic, the nationalization decrees were ef¬ 
fective to transfer title to the appellant. Our contention is 
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simply that that law and those decrees cannot be given effect 
here. 

(7) The question whether the “nationalization” decrees are 

confiscatory is a question of law. On their face they are cjon- 
fiscatory. 29 j 

(8) The laws of Argentina and Uruguay have no relevance 
here. The question of the effect to be given to these “national¬ 
ization” decrees is the question covered by the law of the 
forum. It turns either on the competence of a court of the 
United States to disregard and thwart the executive policy of 
the Government in the field of foreign affairs (see Point| I, 
supra ) or on the question whether the court below was justi¬ 
fied in refusing to enforce these decrees as contrary to soujnd 
public policy (see Point II, supra). Foreign law can have no 
relevance to either question. Moreover, there is here also |no 
issue of fact since the appellant has made no assertion as to 
what the applicable law of Argentina or Uruguay is and the 
appellee is accordingly in no position to affirm or controvert 
anything. 

We think it clear that such a generalized statement of “is¬ 
sues,” none of which is relevant to the question at bar, none of 
which is accompanied by any showing that appellant has ma¬ 
terial evidence which he w’ould be prepared to introduce if the 
case went to trial, and as to all of which he had ample oppor¬ 
tunity to present any contentions which he might have by 
counteraffidavit in the court below, cannot possibly afford arjy 
warrant for putting the appellee to the burden of a trial. As 
the briefs here show, the only issue in the case is one of law 
and the record contains all the facts necessary to the adjudi¬ 
cation of that issue. Trial under these circumstances would 
have been an expensive futility. Fox v. Johnson & Wimsatt, 
Inc., 75 App. D. C. 211, 219, 127 F. 2d 729, 736; McComb v. 
Southern Weighing & Inspection Bureau, 170 F. 2d 526, 530 


2 * It should bo pointed out that apjtellant does not even now assert that th|e 
twenty-five percent compensation called for by those decrees has in fact 
ever been offered or paid to the former owners of the vessels nor has it ad¬ 
duced any facts to support its assertion that that compensation, if paidt 
would be tax free. But even assuming that the compensation has been pai<^ 
and was tax free, the decrees would still be plainly confiscatory, see supra ^ 

p. 28. 
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(C. C. A. 4); Frazer v. Doing, 76 App. D. C. Ill, 115,130 F. 2d 
617,621. 

CONCLUSION 

For the foregoing reasons the judgment of the District Court 
should be affirmed. 

Respectfully submitted. 

David L. Bazelon, 

Assistant Attorney General, 
James L. Morrisson, 
Joseph Latjfer, 

Attorneys, Department of Justice. 



APPENDIX 


Office of the Alien Property Custodian 

WASHINGTON 

I 

♦ 

Vesting Order Number 1941 
[8F.R. 11304] 

In re Latvijas Kugniecibas Sabiedriba (Latvian Shipping 
Company) and Martin Osis, Libelants, v. S. S. “Cilt- 
vaira,” Her Tackle, Apparel, Furniture, Etc., and Dan¬ 
iel F. Young, Inc., Respondents (Admiralty No. 122-19p) 

and 

i 

Latvijas Kugniecibas Sabiedriba (Latvian Shipping Com¬ 
pany), and Karlis Aigars, Libelants, v. S. S. “Abgar4,” 
Her Tackle, Apparel, Furniture, Etc., and August's 
Pateris Galdins, Respondents (Admiralty No. 122-40) 

i 

(File No. F-65-71; E. T. Sec. 704) 

I 

Under the authority of the Trading With the Enemy Act, 
as amended, and Executive Order 9095, as amended, and pur¬ 
suant to law, the Alien Property Custodian after investigatioh, 
Finding that— 

(1) The property and interest hereinafter described are prop¬ 
erty which is in the process of administration by Charles 
Recht and Joseph G. Kearns, trustees, acting under the judi¬ 
cial supervision of the United States District Court, Southern 
District of New York; 

(2) Karlis Jansons and Janis Zalcmanis are persons acting 
or purporting to act directly or indirectly for the benefit of o^ 
on behalf of a national of a designated enemy country, Ger¬ 
many, who is a person within such designated enemy country, 
Germany, and such persons are therefore nationals of a design 
nated enemy country, Germany; 

( 47 ) 
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(3) Such property and interests are payable or deliverable 
to, or claimed by, nationals of a designated enemy country, 
Germany; namely, 

Nationals and last known address 

Karlis Jansons, Riga, Latvia. 

Janis Zalcmanis, Riga, Latvia. 

Georg Freimanis, Germany. 

“Jane” Freimanis, true first name unknown, the widow of 
Janis Freimanis, deceased, Germany. 

Heirs, legatees, devisees, distributees, names unknowm, en¬ 
titled to receive the assets of the estate of Janis Freimanis, who 
died a resident of Germany, Germany; 

and determining that— 

(4) If such nationals are persons not within a designated 
enemy country, the national interest of the United States re¬ 
quires that such persons be treated as nationals of a designated 
enemy country, Germany; 

(5) The national interest of the United States requires that 
Karlis Jansons and Janis Zalcmanis be treated as nationals of 
a designated enemy country, Germany; and 

Having made all determinations and taken all action, after 
appropriate consultation and certification, required by said 
Executive Order or Act or otherwise, and deeming it neces¬ 
sary in the national interest, 

Now*, therefore, the Alien Property Custodian hereby vests 
the following property and interests: 

The sum of §258,398.76 together w'ith any and all 
additions of interest and principal thereto subject to 
the deductions of any attorneys’ fees and trustees’ fees, 
commissions and expenses as may be payable pursuant 
to an order of the court exercising jurisdiction over said 
sum w'hich is in the possession of Joseph G. Kearns and 
Charles Recht as trustees for the Latvian Steamship 
Ciltvaira. 

The sum of $57S,S26.75 together w'ith any and all ad¬ 
ditions of interest and principal thereto subject to the 
deductions of any attorneys’ fees and trustees’ fees, com- 
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missions and expenses as may be payable pursuant to 
an order of the court exercising jurisdiction over jsaid 
sum which is in the possession of Joseph G. Kearns and 
Charles Recht as trustees for the Latvian Steamship 
Abgara. 

to be held, used, administered, liquidated, sold or otherwise 
dealt with in the interest of and for the benefit of the United 
States. 

Such property, and any or all of the proceeds thereof, sjiall 
be held in an appropriate special account or accounts, pending 
further determination of the Alien Property Custodian, ^his 
shall not be deemed to limit the powers of the Alien Property 
Custodian to return such property or the proceeds thereof or 
to indicate that compensation will not be paid in lieu thereof, 
if and when it should be determined that such return should 
be made or such compensation should be paid. 

Any person, except a national of a designated enemy coun¬ 
try, asserting any claim arising as a result of this order may 
file with the Alien Property Custodian a notice of his claim, 
together with a request for a hearing thereon, on Form APO-1, 
within one year from the date hereof, or within such further 
time as may be allowed by the Alien Property Custodian, j 

The terms “national” and “designated enemy country” as 
used herein shall have the meanings prescribed in Section J10 
of said Executive Order. j 

Dated: August 6, 1943. 

[official seal] (Signed) Leo T. Crowley, 

Leo T. Crowley, 

Alien Property Custodian.\ 


I 

- 
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Office of Alien Property Custodian 

WASHINGTON 

Vesting Order Number 1942 
[8 F. R. 11304] 

In re Latvijas Kugniecibas Sabiedriba, Libelant, vs. 

Steamship “Regent,” Her Tackle, Apparel and Furni¬ 
ture—and—Anders Svarrer, Respondents (Admiralty 

#16052) 

(File No. F-9-100-65-71; E. T. Sec. 704) 

Under the authority of the Trading With the Enemy Act, 
as amended, and Executive Order 9095 as amended, and pur¬ 
suant to law, the Alien Property Custodian after investigation, 

Finding that— 

(1) The property and interests hereinafter described are 
property which is in the process of administration by Charles 
Recht and Joseph G. Kearns, Trustees, acting under the judi¬ 
cial supervision of the United States District Court, Eastern 
District of New York. 

(2) Such property and interests are payable or deliverable 
to, or claimed by, nationals of a designated enemy country, 
Germany, namely; 

Nationals and last known address 

Georg Freimanis, Germany. “Jane*’ Freimanis, true first 
name unknown, the widow of Janis Freimanis, deceased, 
Germany. 

The heirs, legatees, devisees, distributees, names unknowm, 
entitled to receive the assets of the estate of Janis Freimanis, 
who died a resident of Germany, Germany. 

And determining that— 

(3) If such nationals are persons not within a designated 
enemy country, the national interest of the United States re¬ 
quires that such persons be treated as nationals of a designated 
enemy country, Germany; and 
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Having made all determinations and taken all action, after 
appropriate consultation and certification, required by said 
Executive Order or Act or otherwise, and deeming it necessary 
in the national interest,, 

Now, therefore, the Alien Property Custodian hereby v 
the following property and interests: 

The sum of §333,793.93 together with any and all addi¬ 
tions of interest and principal thereto subject to the 
deductions of any attorneys’ fees, trustees’ fees, com¬ 
missions and expenses as may be payable pursuant to 
an order of the court exercising jurisdiction over s&id 
sum which is in the possession of Joseph G. Kearns aind 
Charles Recht and trustees for the Latvian Steamship 
Regent, \ 

to be held, used, administered, liquidated, sold or otherwise 
dealt with in the interest of and for the benefit of the United 
States. 

Such property, and any or all of the proceeds thereof, sh^ll 
be held in an appropriate special account or accounts, pending 
further determination of the Alien Property Custodian. Tljis 
shall not be deemed to limit the powers of the Alien Property 
Custodian to return such property or the proceeds thereof, pr 
to indicate that compensation will not be paid in lieu thereof, 
if and when it should be determined that such return shoujd 
be made or such compensation should be paid. 

Any person, except a national of a designated enemy coun¬ 
try, asserting any claim arising as a result of this order may file 
with the Alien Property Custodian a notice of his claim, to¬ 
gether with a request for a hearing thereon, on Form APC-1, 
within one year from the date hereof, or within such further 
time as may be allowed by the Alien Property Custodian. 

The terms “national” and “designated enemy country” a|s 
used herein shall have the meanings prescribed in Section lp 
of said Executive Order. DATED: August 6, 1943. 

[official seal] (Signed) Leo T. Crowley, 

Leo T. Crowley, 

Alien Property Custodian. 
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Office of Alien Property Custodian 

WASHINGTON 

Vesting Order Number 2092 
[8 F. R. 12831] 

In re: Estate of Janis Freimanis, Also Known as Janis 

Freyman and Janis Freymann, Deceased; Estate of 

Janis Zalcmanis, Also Known as Janis Zalcman and J. 

Salcman, Absentee ; and Estate of Karlis Jansons, Also 

Known as K. Janson, Absentee 

(File No. 017-3777) 

Under the authority of the Trading With the Enemy Act, 
as amended, and Executive Order 9095, as amended, and pur¬ 
suant to law, the Alien Property Custodian after investigation, 

Finding that— 

(1) The property and interests hereinafter described are 
property which is in the process of administration by Irving 
Trust Company, Wool worth Branch, New York City, deposi¬ 
tary. acting under the judicial supervision of the Surrogate’s 
Court, New York County, State of New York; 

(2) Karlis Jansons, also known as K. Janson, and Janis Zalc¬ 
manis. also known as Janis Zalcman and J. Salcman, are persons 
acting or purporting to act directly or indirectly for the benefit 
of or on behalf of a national of a designated enemy country, 
Germany, who is a person within such designated enemy coun¬ 
try, Germany, and such persons are therefore nationals of a 
designated enemy country, Germany; 

(3) Such property and interests are payable or deliverable 
to, or claimed by, nationals of a designated enemy country, 
Germany; namely, 

Nationals and last known address 

Karlis Jansons also known as K. Janson, Riga, Latvia. 

Janis Zalcmanis, also known as Janis Zalcman and J. Salc¬ 
man, Riga, Latvia. 

Georg Freimanis, Germany. 

“Jane” Freimanis, true first name unknown, the widow of 
Janis Freimanis, deceased, Germany. 



The heirs, legatees, devisees, distributees, names unknown, 
entitled to receive the assets of the Estate of Janis Freimanis, 
who died a resident of Germany, Germany. 

And determining that— 


(4) If such nationals are persons not within a designated 
enemy country, the national interest of the United States Re¬ 
quires that such persons be treated as nationals of a designated 
enemy country, Germany; 

(5) The national interest of the United States requires that 
Karlis Jansons, also known as K. Janson, and Janis Zalcmaitis, 
also known as Janis Zalcman and J. Salcman, be treated as 
nationals of a designated enemy country, Germany; and 

Having made all determinations and taken all action, 
after appropriate consultation and certification, Re¬ 
quired by said Executive Order or Act or otherwise, apd 
deeming it necessary in the national interest, 


Now, therefore, the Alien Property Custodian hereby vests 
the following property and interests: 

The sum of §40,247.83, together with any and &11 
additions of interest or principal thereto on deposit in 
the Irving Trust Company, Woolworth Branch, New 
York City, in the name of the Latvian Shipping Co., | 

to be held, used, administered, liquidated, sold or otherwise 
dealt with in the interest of and for the benefit of the United 
States. 

Such property, and any or all of the proceeds thereof, shall 
be held in an appropriate special account or accounts, pending 
further determination of the Alien Property Custodian. Tips 
shall not be deemed to limit the powers of the Alien Property 
Custodian to return such property or the proceeds thereof, or 
to indicate that compensation will not be paid in lieu thereof, 
if and when it should be determined that such return should 
be made or such compensation should be paid. 

Any person, except a national of a designated enemy coun¬ 
try, asserting any claim arising as a result of this order may 
file wfith the Alien Property Custodian a notice of his claini, 
together with a request for a hearing thereon, on Form APC-1, 
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within one year from the date hereof, or within such further 
time as may be allowed by the Alien Property Custodian. 

The terms “national” and “designated enemy country” as 
used herein shall have the meanings prescribed in Section 10 
of said Executive Order. 

Dated: September 4. 1943. 

[official seal] (Signed) Leo T. Crowley, 

Leo T. Crowley, 

Alien Property Custodian. 

Department of State 

WASHINGTON 

March 26, 1948. 

The Honorable The Governor of Alabama. 

Sir: There have recently come to the Department’s atten¬ 
tion several cases in which a person acting as attorney for the 
Consul General of the Union of Soviet Socialist Republics in 
New York City, claimed the right in behalf of nonresident 
Latvians. Estonians and Lithuanians to receipt for their dis¬ 
tributive shares derived from estates in process of probate. 

The Department has never recognized the incorporation of 
Latvia, Estonia, and Lithuania into the Soviet Union, and 
consequently does not regard Soviet consular officers or their 
attorneys as having any right to act on behalf of nonresident 
Latvian, Estonian or Lithuanian nationals with respect to dis¬ 
tributive shares owing to them from estates of persons dying 
in the L'nited States. In the cases of Latvian and Estonian 
nationals, such right has been reserved to consular officers of 
the respective countries by Article XXV of the Treaty of Friend¬ 
ship, Commerce and Consular Rights of 192S between the 
L’nited States and Latvia (45 Stat. 2641) and Article XXIV 
of the Treaty of Friendship, Commerce and Consular Rights of 
192S between the L'nited States and Estonia (44 Stat. 2379). 
Moreover, even in the absence of applicable treaty provisions, 
the Department does not consider that Soviet consular officers 
in the United States have any right to represent nationals of a 
third country, whether residing in the United States or else¬ 
where, without that country’s consent. It is respectfully re- 
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quested that you advise the courts of your State having tq do 
with probate proceedings of the position of the Department 
with respect to the incorporation of the Baltic States into the 
Soviet Union, and that you request them in considering the 
validiy of powers of attorney given by persons in the Baltic 
States to Soviet officials in the United States or their attorneys 
to give appropriate consideration to this Department’s p^si - 
tion of nonrecognition of Soviet sovereignty in Latvia, Es¬ 
tonia, and Lithuania. 

As you doubtless know, it has been generally recognized by 
American writers on international law as well as by the courts 
that the questions as to what regime in a foreign country ife to 
be recognized as the government thereof and what persons are 
to be recognized as representing such regime are matters for 
determination by the executive branch of our Government, al¬ 
though there have been some instances in which the legislative 
branch has had a part in the recognition of new states. Need¬ 
less to say, where the conclusion of a treaty or the sending of 
an ambassador or minister is involved, the Senate has a part. 
(I Moore, International Law Digest, 245-247; 1 Hackwoijth, 
Digest of International Law, 161 et seq.; 1 Hyde, Internatiofial 
Law (2d edition) 156 et seq.; Hershey, J. G., The Legal Effects 
of Recognition in International Law, p. 24; Berdahl, C. A., The 
Power of Recognition, 14 American Journal of International 
Law (1920) 519. See also Jones v. United States, 137 U. S. 
202, 212; Oetjen v. Central Leather Co., 246 U. S. 297, 302; 
Guaranty Trust Co. v. United States, 304 U. S. 126, 1$7; 
United States v. Pink, 315 U. S. 229, 230.) 

Very truly yours, 

For the Secretary of State: 

(Signed) Ernest A. Gross, 

Ernest A. Gross, 

The Legal Adviser\ 
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In the 


3luitei> States ffiourt of Appeals 

For the District of Columbia 
No. 10,131 


Latvian State Cargo and Passenger Steamship Li[xe, 

Appelant, 

/ against j 

gr- J 

-—Tom-ULUlar-k, Attorney General of the United States 
and Successor to the Alien Property Custodian, 

Appellee. 

- *- 

Appeal from the District Court of the United States 
for the District of Columbia 


APPELLANT’S REPLY BRIEF 

I 

j 

In its answering brief (p. 4), the Government asserts 
that the ‘‘controlling” issue in this case is the effect t<j) be 
given to the nationalization decrees of the regime in control 
of Latvia; and that this issue “depends primarily on the 
position which has been taken with respect to the recogni¬ 
tion of those decrees and that regime” by the executive. 
However, instead of addressing itself to this “controlling” 
issue, the Government (its brief pp. 5-10) undertakes an 
exploration into the “considerations” (p. 5) on which [the 
policy of non-recognition of the Latvian regime is alleged 
to be based, and, in the process, launches a sharp atthck 
on the actions of the Soviet Government vis a vis the Baltic 
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countries, Poland, and Germany, shortly before and after 
World War II. 

We do not think that a court of law is an appropriate 
forum to debate such controversial issues of international 
politics. Whether the restoration of the ancient union 
between the Baltic countries and Russia met the standards, 
such as they were, of the power politics of the day, is an 
issue we prefer to leave to the verdict of history. 

Be that as it may, the “considerations’’ that prompt 
policy, whether the reasons for granting or withholding 
recognition are good or bad, etc., are matters of politics 
beyond the range of judicial scrutiny. The courts accept as 
a fact executive recognition or non-recognition, and then 
seek to determine, under settled rules of law, the legal 
consequences, if any, of that fact in a specific case. 

After the above diversionary foray into international 
politics, the Government finally does address itself to this 
central question and asserts that, just as recognition re¬ 
quires acceptance, non-recognition requires rejection, of the 
decrees of a foreign government. 

In our main brief (pp. 13-24), we have shown that this 
is not the law. Thus, in the Salimoff ease, the court gave 
effect to a nationalization decree of the then unrecognized 
Soviet Government, whereas, in the Fraenkel case, the same 
court rejected the decrees of the recognized French Gov¬ 
ernment. We have the same rule in the Federal courts. 
(Underhill v. Hernandez, 168 U. S. 250; Ricaud v. U. S. 
Metal Co., 246 U. S. 304; Oetjen v. Central Leather Co 
246 U. S. 297.) In each of these cases, the public acts of a 
de facto, but unrecognized government, were enforced in 
our courts. The fact that, by the time of the decision, the 
governments had been recognized, does not impair this 
principle. Thus, in the Underhill case, the court said that 
this rule applied not only to “recognized” governments, 




3 


but also to “governments ruling by paramount forc^ as a 
matter of fact” (p. 252). j 

These cases cannot be explained by the oft-repeated 
formula (which finds no support in the actual decisions) 
that subsequent recognition “validates” from the beginning 
the acts of an unrecognized government. Thus, ih the 
Dougherty case (our main brief, p. 14), the court declined, 
even after recognition, to give effect to a Soviet nationali¬ 
zation decree “though recognition had ‘validated’ all its 
decrees ’ ’. Speaking of the Oetjen case, Professor Bor^hard 
stated, what is equally applicable to the Underhill I and 
Ricaud cases, in 31 American Journal of InternationallLaw 
676: l 

“The mere fact that the Villa faction was a de j\acto 
government made the Mexican confiscation unchal¬ 
lengeable in our courts. The subsequent recognition 
of Carranza, Villa’s chief, had no relation to the 
question.” j 

I 

Professor John Bassett Moore (“Fifty Years of In¬ 
ternational Law,” 50 Harvard Law Review 395) summa¬ 
rized the law in the pithy statement: “Recognition yali- 
dates nothing” (p. 431). j 

i 

Then there is United States v. Pink, 315 U. S. 203) on 
which the Government chiefly relies and of which its brief 
states (p. 18): I 

“We believe that the district court rightly regarded 
the decision in United States v. Pink as dispositive 
of the present case and as requiring dismissal of the 
complaint. ’ ’ j 

The Pink case held applicable to assets within the Sthte 
of New York nationalization decrees of the Soviet Unioiii— 
a result which, says the Government, was rendered neces¬ 
sary by the diplomatic recognition of the Soviet Govelrn- 
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ment. At the same time, the Government says (its brief, 
p. 38): 

“We know of no decision holding that a confisca¬ 
tory decree even of a recognized government will 
be enforced against vessels which were never taken 
into custody pursuant to such decree. On the con¬ 
trary, both England and Canada have refused to 
enforce confiscatory decrees of the kind involved 
here even though the confiscating government was 
recognized de jure or de facto.” 

Thus the Government says simultaneously that recog¬ 
nition gives and does not give validity to extra-territorial 
nationalization decrees. This inherent contradiction stems 
from the Government’s basic mis-construction of the Pink 
case and the improper value it assigns to the fact of recog¬ 
nition. That contradiction, however, is resolved if we 
read the Pink case to hold, as we must, that the Litvinotf 
Agreement or treaty, as the supreme law of the land, 
rendered mandatory the enforcement, even as to local 
assets, of the Soviet nationalization decrees which, in the 
absence of such a treaty, would, notwithstanding recogni¬ 
tion, have no legal value here. 

The Government is not insensitive to this contention, 
for its brief states (p. 21): 

“Because of the fact that an international agree¬ 
ment had been concluded, the Court w’as not required 
to state explicitly that its jurisdiction would have 
extended also to the overriding of a state court judg¬ 
ment as inconsistent with executive foreign policy 
that was unilaterally declared.” 

That is it, precisely! Because the court had before it a 
treaty, it “was not required to state”—and did not state— 
what the rule would be in the absence of a treaty, or in the 
absence of recognition. As we have seen, the settled law 
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was (and in our view still is) that non-recognition is 1^0 bar 
to the acceptance of the decrees of a de facto government. 

It is a violent construction, indeed, that has the Pink case 

| 

overrule the settled law on a point that was not even before 
the court. 

If the recognition principle has the potency ascribed 
to it by the Government, it may be used against the Gov¬ 
ernment itself. Latvia was incorporated into the Soviet 
Union in September, 1940, by Soviet decree. In October, 
1940, the nationalization decree was enacted. Plaintiff 
was organized as a Soviet corporation and took title to 
the ships by Soviet-Latvian law. The Government itself 
recognizes the Soviet Union as “one of the real parties 
in interest” (its brief, p. 38). Since the Soviet Govern¬ 
ment is recognized, why may it not be said that plaihtiff’s 
title to the ships was acquired by the law of a recogjnized 
government and thus, under the Government’s versipn of 
the Pink case, required to be honored in our courts? 

The Government refers (its brief, p. 39) to the case of 
Laane and Baltser v. Estonian State Cargo and Passenger 
S.S. Line, Supreme Court of Canada, which involved an 
Estonian ship which was anchored in the harbor o[f St. 
John, Newfoundland, when the nationalization decree of 
Estonia was passed. The lower Canadian court gave effect 
to this decree, not because Canada recognized the itncor- 
poration of Estonia into the Soviet Union, but because it 
regarded the ship as being in transitu and thus subject 
to the foreign law. The court’s opinion is correctly sum¬ 
marized in the headnotes of the case as follows (Dominion 
Law Report, Nov. 4,1948, 4 D. L. R., Part 4, 427): 

“A de facto foreign Government has the ^ame 
power as a de jure foreign Government to enact 
legislation having an extraterritorial effect. 

I 

“Under Canadian law, legislative acts of ja de 
facto foreign Government may validly apply to a 
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merchant ship in a Canadian port, the owners of 
which are citizens of, and resident and domiciled in 
the country subject to the de facto Government. 
Thus, a nationalization decree of such de facto 
Government purporting to have an extraterritorial 
effect is valid in relation to such a ship which at 
all material times was in transitu. 

“Moreover, having regard to the principles of 
immunity according to a foreign merchant ship 
calling at a Canadian port in the course of interna¬ 
tional trade, a Canadian Court may implement such 
extraterritorial legislation by permitting it to take 
effect upon the proprietary rights in the ship while 
in Canadian port. Thus, a Canadian Court may 
give effect to an involuntary transfer of ownership 
intended by the foreign law. There is no dictate of 
public policy preventing such recognition of the 
foreign law merely because it is a nationalization 
decree providing for only 25% compensation. This 
alleged confiscatory character is, in any event, im¬ 
material because the ship was within the ambit of 
the jurisdiction of the foreign Government. Further, 
such a nationalization decree is not a foreign penal 
law which Canadian Courts will refuse to enforce .’ 9 

The reversal by the Supreme Court of Canada does not, 
in our opinion, detract from the validity of the foregoing 
principles of law, for in our view, the basic ground for 
reversal was that the Supreme Court did not regard the 
ship, at anchor at St. John, as being in transitu, but as 
part of the general mass of property within the jurisdiction 
of Canada. 

Judge Rand, in the Appellate Court, said: 

“The local Judge in Admiralty held the vessel to be 
in transitu as distinguished from being locally situ- 
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ate at St. John, that the law applicable to her was 
that of her registry, Estonia, and that effect must 
accordingly be given to the decrees. Subject to a 
deduction of 25% which the October decree provides 
as compensation for the taking, the funds in c|)urt 
were therefore awarded to the state corporatioh. 

“Whatever may be the significance or the legal 
consequences of a vessel being “in transitu” there 
can be no doubt that once a private ship is volun¬ 
tarily brought within a country’s territory it is sub¬ 
mitted to the laws of that country.” 

This ruling might apply to the “Regent”, whiclj, at 
the time of nationalization, was in dry-dock in Brooklyn, 
New York, but cannot apply to the other two vessels which 
were in transitu, on the high seas, at the time of nationali¬ 
zation, for in no sense can it be said that, while on the mgh 
seas, the two vessels were subject to the laws of the Uiiited 
States. 

Plaintiff, here, seeks to recover, not the vessels them¬ 
selves which were sunk by enemy action, but the mo|nies 
which the Government requisitioned from the trustees, one 
of whom was plaintiff’s attorney-in-fact, consisting of (a) 
earnings of these vessels while they were operated by the 
trustees and (b) proceeds of war risk insurance policies 
which the trustees procured on the vessels. Putting aside 
the question of ownership of the ships, who is entitled to 
the earnings under the management of the trustees? How 
does non-recognition bear on the issue as to who is the 
“owner” of these earnings? j 

As we understand it, the logic of the Government’s posi¬ 
tion is that when the executive speaks, it is the duty oij the 
courts to bend the law to meet the wishes of the executive. 
Such a contention, in our opinion, does a disservice to the 
law. That may be the rule in other countries but nc^t in 
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ours. The executive cannot tell our courts how to decide 
a case or whether a foreign decree is valid or not (See 
Jessup, 40 American Journal of International Law 171). 


Summary 

Ships on the high seas, flying a foreign flag, owned by 
citizens and residents of a foreign country, are 'within the 
jurisdiction and authority, not of the United States and its 
laws, but of the foreign country. The Navemar, 102 F. 2d 
444, so holds, and the recognition of the Spanish Republic, 
to borrow Professor Borchard’s phrase “had no relation 
to the question.” 

The judgment below is based on a fundamental miscon¬ 
struction of the Pink case, on a basic error of law, and 
should be reversed. 


Respectfully Submitted, 


Charles Recht, 
Horace S. Whitman, 
Attorneys for Plaintiff. 


Philip Adler, 

of Counsel. 




